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ENERGY PERFORMANCE CONTRACT

THIS CONTRACT is made on the 



day of 


2013
BETWEEN
THE STATE OF VICTORIA as represented by <insert name of department or agency> of <insert registered address of customer> (“Customer”)

AND
<Name of service provider> (<insert ACN>) a company duly incorporated in the State of insert state having its registered office at <insert registered office> in the said State (“ESCO”)

WHEREAS
A.
The Customer wishes to install Energy Conservation Measures (“EPC Solutions”) at the premises in order to achieve reductions in energy consumption and water consumption and cost savings from improvements in the operation and maintenance of equipment at the premises.

B.
The ESCO has expertise in the design, installation, implementation, operation and measurement and verification of the EPC Solutions.

C.
The ESCO has performed a Detailed Facility Study (“DFS”) dated <insert date> and attached at Annexure 2 specifying energy usage on the premises and identifying strategies for the delivery of energy savings and other operational and environmental benefits.

D.
The Customer has reviewed the DFS and has agreed to appoint the ESCO to design, install and monitor the operation of the EPC Solutions at the premises under the terms and conditions of this Agreement.

OPERATIVE PROVISIONS
1.
DEFINITIONS & INTERPRETATION

1.1
In this Agreement, words which appear in italics are defined in the Dictionary appearing at the end of the Agreement.

1.2
The following rules of interpretation shall apply to this Agreement:

(a)
Reference to any person or to any party to this Agreement shall include that person’s or party’s legal personal representatives, executors, administrators, successors and permitted assigns.

(b)
Words importing the singular shall include the plural and vice versa and words importing any gender will include all genders.

(c)
Where the day on or by which any act, matter or thing is required to be done is a day other than a business day in the place in which the act, matter or thing is to be done, such act, matter or thing shall be done on the next succeeding business day unless specifically provided for to the contrary in this Agreement.

(d)
The table of contents, headings and underlinings contained in this Agreement are for convenience only and do not affect the interpretation of this Agreement.

(e)
Where a word or phrase is given a defined meaning, any other part of speech or grammatical form in respect of such word or phrase shall have a corresponding meaning.

(f)
References to any statute or statutory provision include that statute or statutory provision as amended, extended, consolidated or replaced by subsequent legislation and any orders, regulations, instruments or other subordinate legislation made under the relevant statute.

(g)
The word “person” means and includes any natural person, company, firm or any other legal entity whether acting as a trustee or not.

(h)
When a party comprises two or more persons, the rights and obligations of such persons pursuant to this Agreement shall inure for the benefit of and bind all of them jointly and each of them severally.
(i)
The ESCO must perform the work and the services required to be performed by it under this Agreement at its own cost and risk, except to the extent that this Agreement expressly states otherwise. 

2.
DESIGN AND INSTALLATION OF EPC Solutions
2.1
Submission of the works specification
(a)
Within ten (10) days of the commencement date, the ESCO and the Customer shall meet to discuss the preparation of a works specification for completion of the design and installation of the EPC Solutions. 

(b)
Within the time period specified in Schedule 1, the ESCO must submit to the Customer a works specification for completion of the design and installation of the EPC Solutions.  The works specification must as a minimum include the information as required by this Agreement, (in particular the information required by Schedules 2 and 3) and be fit for the purpose of achieving and (subject to this Agreement) ensure achievement of the guaranteed energy savings and other benefits identified in the DFS.
(c)
The works specification and every additional works specification must comply with the DFS, the statutory requirements, this Agreement, standards of proper and tradesmanlike workmanship and good industry practice.
2.2
Proceeding with or changing a works specification
(a)
Within thirty (30) days of receipt of a works specification, the Customer must either:

(i)
instruct the ESCO to proceed with the installation of the EPC Solutions in accordance with the works specification; or

(ii)
notify the ESCO of any non-conformance between the works specification and this Agreement requiring rectification or of changes the Customer otherwise requires to the works specification.

(b)
If the Customer requires any changes to the works specification under Clause 2.2(a)(ii), the ESCO and the Customer must discuss the changes required by the Customer and the ESCO must resubmit the works specification within a further fourteen (14) days (or within such other time as the parties agree) for the Customer's further consideration and instruction in accordance with Clause 2.2(a).

(c)
The ESCO must rectify any non-conformance and use its best endeavours to incorporate any changes the Customer otherwise requires into its resubmission of the works specification.
(d)
If the parties cannot agree on the works specification within thirty (30) days of the ESCO resubmitting the works specification to the Customer (or within such other time as the parties agree) such that the installation of the EPC Solutions does not proceed, the ESCO may issue the Customer with an invoice for the DFS fee and the works specification fee, to be paid by the Customer in accordance with Clause 9.

2.3
Installation Timetable

The works specification submitted by the ESCO to the Customer shall include and specify the date(s) for:

(a)
completion of the design of the EPC Solutions;

(b)
commencement of the installation of the EPC Solutions;

(c)
progress claims to be made by the ESCO during the installation period, subject to achievement of the benchmarks to be identified in the works specification; and

(d)
completion of the installation of the EPC Solutions (“contractual completion date”).
which must be consistent with any corresponding dates identified in the DFS unless the Customer agrees otherwise.

2.3A

The ESCO must complete the installation of the EPC Solutions on or before the contractual completion date.
2.4
Due care and skill
The ESCO acknowledges and agrees that at all times during this Agreement it shall be under an obligation to:
(a) 
design the EPC Solutions with due care, skill and diligence and in accordance with good industry practice;
(b)
conduct installation of the EPC Solutions with due care, skill and diligence and in accordance with good industry practice;


(c)
take care of property and persons; and

(d)
use workmanship of a standard consistent with the best industry standards and which is fit for its purpose.
2.5
Installation of the EPC Solutions

(a)
Following the receipt of instructions from the Customer under Clause 2.2 or approval under Clause 3, the ESCO must install the EPC Solutions or the additional EPC Solutions (as the case may be) at the premises in accordance with the works specification as approved pursuant to Clause 2.2 by the contractual completion date.

(b)
During the installation period, the ESCO shall:

(i)
give the Customer reasonable prior notice of its requirements for access and storage;

(ii)
comply with all applicable occupational health and safety legislation and safety rules and all reasonable instructions of the Customer;

(iii)
meet regularly with the Customer to provide progress reports on the installation procedure;

(iv)
not, without first obtaining the consent of the Customer, cause or permit any act which may unreasonably interfere with the use of the premises or the core business;

(v)
provide the necessary labour (which shall be suitably qualified and experienced), supervision, tools and materials, equipment and plant to install the EPC Solutions at the premises; and
(vi)
where the nature of the materials to be used is not specified in the works specification, use suitable new materials which are fit for purpose in the installation of the EPC Solutions.
(vii)
assume full responsibility for the care of the EPC Solutions works until completion;
(viii)
ensure that the EPC Solutions works are at all times adequately protected until completion;
(ix)
do all things necessary to protect all people from death or injury caused by the ESCO, its employees, agents or contractors, protect all property from loss or damage and promptly make good any damage to any property including that of the Customer or third parties arising from or in connection with the EPC Solutions works;
(x)
not allow the delivery of any plant, material or other things before they are reasonably required in connection with the EPC Solutions works caused by the ESCO, its employees, agents or contractors; and
(xi) ensure that utility services to or from the premises are not disconnected or disrupted at any time without the Customer’s prior consent and are promptly reinstated.
(c)
The ESCO must and must ensure that each of its employees, agents and subcontractors  at all times comply with any policy and procedures of the Customer relating to safety, identification and interruptions to the core business.  The Customer must provide its policy and procedures to the ESCO on or before the commencement date and provide any changes made from time to time as soon as reasonably practicable.

(d)
If either party becomes aware that the premises have changed materially and in a way that is materially detrimental to the implementation of the EPC Solutions since the performance by the ESCO of the DFS it must promptly notify the other party in writing. The parties must negotiate in good faith amendments to the works specification to address the impact of the change and the cost of the amendments proposed. The Customer must pay to the ESCO the additional reasonable costs incurred directly as a result of such amendments with payment to be made in accordance with Clause 9. If the parties cannot agree on the amendments or the cost of implementing them, the dispute must be referred to resolution under Clause 17.
(e)
The Customer shall, at its own cost:

(i)
subject to the ESCO complying with Clause 2.5(c)provide the ESCO with reasonable access to the premises to the extent necessary to discharge its obligations including, if required, access outside the Customer’s normal working hours;

(ii)
provide reasonable storage space and other facilities necessary for the implementation of the works specification to the extent identified in this Agreement; and

(iii)
remove or render safe any asbestos or other toxic or hazardous material of which it is or becomes aware in any part of the premises where the ESCO may be required to undertake work.

(f)
If the installation of the EPC Solutions requires any modification to or of the premises or of any utilities or services connected to the premises which is not included (or required to be included had the ESCO complied with the DFS Agreement) in the works specification, and provided such modification is not something of which the ESCO was aware or should have been aware exercising good industry practice, the ESCO must promptly notify the Customer in writing and provide details of the work required. The Customer must:

(i)
arrange for the necessary work to be performed at its own cost and assume full responsibility for such work;

(ii)
co-ordinate the work with the ESCO’s activities so as not to delay or disrupt the installation of the EPC Solutions; 
(iii) notify the ESCO when the work has been completed; and

(iv) to the extent that the ESCO has first notified the Customer in writing before incurring the cost reimburse the ESCO for any direct cost reasonably and necessarily incurred  by the ESCO as a direct result of undertaking the work which, but for this clause, it would not have had to undertake and provided it has taken all reasonable steps to avoid such work and cost.
2.6A
Site Conditions

The ESCO must undertake all enquiries and research in relation to the existence and nature of any site conditions. 

The ESCO agrees that it has carefully examined all documents relating to the construction of the EPC Solutions works upon the premises and the site conditions, and has satisfied itself as to the extent, nature and location of all the EPC Solutions works and all other matters which could in any way affect the performance of its obligations under the Agreement.

Any failure by the ESCO to acquaint itself with any site conditions under this clause will not relieve it from responsibility for performing its obligations under the Agreement.  

The ESCO’s entitlements in relation to site conditions and latent conditions are as follows: 

a)
the ESCO is not entitled to claim an extension of time as a result of any site condition.

b)
the ESCO is not entitled to claim any adjustment to the EPC Solutions works contract sum, the measurement and verification fee, the works specification fee or to any amounts under clause 7, or to make any claim for payment whether under the Agreement or otherwise at law by reason of the occurrence of a site condition.

c)
the ESCO is entitled to claim an extension of time as a result of a latent condition provided that the ESCO complies with clause 15B.3. 

d)
the ESCO may be entitled to recover the costs of a latent condition in accordance with clause 2.6.   

The ESCO agrees that the Customer is not liable in respect of any error or omission in any information supplied by the Customer or its employees, consultants or agents in relation to the Premises and any site conditions.  The ESCO acknowledges that this information is provided for its assistance only and does not form part of the Agreement.

2.6
Latent Conditions
(a)
If during the installation of the EPC Solutions, the ESCO becomes aware of a latent condition that will affect the completion of the installation, the ESCO must (as a condition precedent to any entitlement to additional time or money) forthwith and where possible before the latent condition is disturbed, (and in any event within five business days) give written notice thereof to the Customer.

(b)
The ESCO shall provide in that notice to the Customer a statement specifying:

(i)
the latent conditions encountered and in what respects they differ materially from the  site conditions which should reasonably have been anticipated by a competent and experienced ESCO exercising good industry practice at the date of the Agreement;

(ii)
the additional work and additional resources which the ESCO estimates to be necessary to deal with the latent conditions;

(iii)
the time the ESCO estimates will be required to deal with the latent conditions and the expected delay in completion;

(iv)
the ESCO’s reasonable estimate of the cost of the measures necessary to deal with the latent conditions; and

(v)
any other details that may be reasonably required by the Customer.
(c)
Delay caused by a latent condition may justify an extension of time for completion.

(d)
If a latent condition causes the ESCO to:

(i)
carry out additional work;

(ii)
use additional materials; or

(iii)
incur extra cost (including, but not limited to, the cost of delay or disruption);

which the ESCO did not and could not reasonably have anticipated at the time of tendering exercising good industry practice, the Customer must pay to the ESCO any agreed amount of additional payment in respect of additional costs caused by the latent condition or, if no agreement has been reached, any actual reasonable direct costs to the extent caused by the latent condition, with payment to be made in accordance with Clause 9.

(e)
Subject to Clause 2.6(f), if the Customer does not wish the ESCO to proceed as notified, the Customer must promptly instruct the ESCO not to proceed, and the ESCO must comply with such an instruction.

(f)
The Customer and the ESCO may negotiate and agree on some other way of overcoming the latent condition, including, but not limited to having necessary work performed by others, and may agree to an amount of any additional payment to the ESCO in respect of costs caused by the latent condition.

2.7
Fees 
(a)
The ESCO must submit progress claims to the Customer for the EPC Solutions works contract sum payable in respect of the installation of the EPC Solutions, subject to achievement of the benchmarks set out in the timetable detailed in the works specification relating to those EPC Solutions. Each progress claim to be valid must set out the value of the work performed, certify that the benchmarks for payment of the amount claimed have been achieved and comply with all the statutory requirements applicable to any such claim.
(b)
Each progress claim submitted by the ESCO must set out all relevant information necessary to particularise the items of work undertaken and the amount payable for each item.

(c)
The Customer must pay the ESCO's progress claims in accordance with the terms of payment set out in Clause 9.

(d)
The ESCO may invoice the Customer for the DFS fee on the commencement date.
(e) 
The ESCO acknowledges that it has calculated the EPC Solutions works contract sum and the measurement and verification fee and the works specification fee with due care and skill and taken into account all risks reasonably identified in relation to the works and made full allowance for those risks in the EPC Solutions works contract sum and the measurement and verification fee and the works specification fee. 
2.8
Subcontracting

(a)
The ESCO may subcontract any part or parts of the project, but not the project as a whole.

(b)
The ESCO must consult with the Customer on the selection of subcontractors for the project.  The ESCO will give the Customer no less than fourteen (14) days notice of its intention to select a particular subcontractor.  The Customer may veto the selection of a subcontractor within twenty one (21) days of being notified of the selection of a subcontractor by the ESCO.  The Customer must not veto the selection of a subcontractor unreasonably.

(c)
If requested by the Customer, the ESCO must provide to the Customer the names and addresses of subcontractors appointed by the ESCO.

(d)
By subcontracting any part or parts of the project, the ESCO will not be relieved of any of its liabilities or obligations under this Agreement and will be liable to the Customer for the acts, defaults and omissions of the subcontractors as if they were the acts, defaults or omissions of the ESCO
(e)
The subcontractors named in Schedule 1 are presently approved by the Customer in accordance with this clause.
(f)
The ESCO must obtain from subcontractors and suppliers warranties on standard commercial terms in relation to the work performed by these parties, and ensure that the warranties are assignable to the Customer.

2.9
Approvals and consents

(a)
The Customer must obtain all approvals and consents, including from the owners and occupiers of the premises, and those required by the statutory requirements that are necessary for the installation of the EPC Solutions and the Customer hereby appoints the ESCO as its agent for the purpose of obtaining any such approvals and consents as are required and shall give the ESCO all reasonable assistance in this regard.  The ESCO will not be obliged to install any EPC Solutions until all necessary approvals and consents have been obtained.

(b)
The Customer shall pay the ESCO’s reasonable costs of acting on its behalf (for which prior written approval has been given) in obtaining all necessary approvals and consents upon presentation of the ESCO’s invoice.  If the ESCO is delayed or suffers any loss because of the Customer’s failure to obtain any necessary approval or consent (including by reason of the ESCO having undertaken work before becoming aware of the absence of a necessary consent), the Customer will reimburse the ESCO for the loss (including the ESCO’s reasonable direct costs caused by the delay) and the amount of the losses and costs will be added to the EPC Solutions works contract sum.

3.
ADDITIONAL EPC Solutions
3.1
At any time during the term of this Agreement, the ESCO may, with the prior written approval of the Customer, change (where used in this clause, “change” also includes, but is not limited to, replace, remove, alter or add to) the equipment or the procedures, provided that:

(a)
the guaranteed energy savings are not diminished as a result of the change; and

(b)
the change is explained in writing to the Customer.

3.2
The Customer shall not unreasonably withhold its consent to any such change where the costs of the change are borne by the ESCO.  The Customer may grant in its absolute discretion its consent to any such change and, if the costs of the change are not borne by the ESCO, will pay the reasonable costs of the change, where those costs are reasonable by comparison with the energy savings to be achieved as a result of that change.

3.3
The ESCO shall submit an additional works specification in respect of the proposed change and, following receipt by the Customer, Clauses 2.2 - 2.6 shall apply to the additional works specification.

4.
COMMISSIONING PROCEDURE

4.1
Acceptance Certificate

(a)
Not before the date of completion of installation of the EPC Solutions, the ESCO must provide to the Customer an acceptance certificate.

(b)
Within thirty (30) days of receipt of the acceptance certificate, the Customer must either:

(i)
notify the ESCO of its acceptance of the EPC Solutions by signing and returning the acceptance certificate to the ESCO; or

(ii)
notify the ESCO in writing of any deficiencies in the installation of the EPC Solutions which it reasonably requires the ESCO to rectify before it will accept the EPC Solutions.

(c)
If the Customer gives notice under Clause 4.1(b)(ii), the ESCO shall promptly rectify any deficiencies in the installation and re-issue the acceptance certificate for the Customer’s further consideration pursuant to Clause 4.1(b).

(d)
If the Customer fails to issue a notice under Clause 4.1(b)(i) or 4.1(b)(ii) within the thirty (30) day period specified and a further five business days has elapsed following written notice from the ESCO to the Customer of such failure, the Customer shall be deemed to have accepted the completion of the installation of the EPC Solutions as of the date of the acceptance certificate.

4.2
Once the Customer has returned the acceptance certificate in accordance with Clause 4.1(b)(i) or Clause 4.1(d) applies (as the case maybe), the ESCO must provide to the Customer:

(a)
any third party warranties, relevant manuals, performance test reports, drawings and parts lists in relation to the operation or maintenance of equipment; and


(b)
a dilapidation report in relation to the premises sufficient to demonstrate compliance with clause 2.5(b)(ix) and a schedule listing all items of equipment installed at the premises, which schedule the ESCO must review and update periodically during the performance guarantee period (but not less often than every two (2) years).

4.3
Performance Guarantee Commencement Date

The date of the acceptance certificate shall be the performance guarantee commencement date, which is the date on which the performance guarantee takes effect (and where clause 5.6 applies, the commencement date for the provision of maintenance services), unless:

(a) 
the Customer gives a notice under Clause 4.1(b)(ii) in which case the performance guarantee commencement date shall be the date on any acceptance certificate which the Customer signs and returns; or
(b)
the ESCO has nominated (and the Customer has accepted) a performance guarantee commencement date to the Customer in writing prior to commencement of installation of the EPC Solutions, being a date on which a specific task identified in the installation timetable set out in the works specification is to be completed, in which case the performance guarantee commencement date shall be the date on which the specific task is actually completed, subject to Clause 15; or

(c)
where there is to be a staged commencement of the performance guarantee, any series of dates during the installation period nominated to and accepted by the Customer in writing by the ESCO prior to commencement of installation of EPC Solutions, being dates on which specific tasks identified in the installation timetable set out in the works specification are to be completed, in which case the performance guarantee commencement date shall be the date on which the specific task is actually completed, subject to Clause 15.

4.4
Title to the equipment

Title to each item of equipment shall pass to the Customer upon payment in full for each respective item of equipment.

4.5
Loss of or damage to the equipment

Subject to Clause 14.1, the ESCO shall not be liable for loss of or damage to the equipment following installation of the equipment at the Customer’s premises unless loss of or damage to the equipment is the fault of the ESCO. The Customer will ensure that it has adequate insurance to cover loss of or damage to the equipment.

4.6
Defects Liability Period
(a)
Without limiting in any way the obligations of the ESCO as set out in Clause 10.2, at any time prior to the expiration of the defects liability period, the Customer may direct the ESCO to rectify any omission or defect in the work performed under the Agreement which becomes apparent prior to the expiration of the defects liability period.  The direction shall identify the omission or defect and may state a date by which the ESCO shall complete the work of rectification and may state a date by which the work of rectification shall commence.  The direction may provide that in respect of the work of rectification there shall be a separate defects liability period of a further 12 month period.  The separate defects liability period shall commence on the date the ESCO completes the work of rectification.

(b)
If the work of rectification is not commenced or completed by the stated dates, the Customer may have the work of rectification carried out at the ESCO’s expense, but without prejudice to any other rights that the Customer may have against the ESCO with respect to such omission or defect and the cost of work of rectification incurred by the Customer shall be a debt due from the ESCO and shall (at the Customer’s discretion) either be payable within 10 business days of demand by the Customer or set-off against any monies payable by the Customer to the ESCO arising out of or in any way in connection with the Agreement.
(c)
If it is necessary for the ESCO to carry out work of rectification, the ESCO shall do so in accordance with the reasonable directions of the Customer.
(d)
Despite this clause 4.6 the ESCO shall not be responsible for the effects of normal wear and tear during the defects liability period.

5.
EQUIPMENT MAINTENANCE

5.1
Equipment maintenance by Customer

If the Customer is to service and maintain the equipment, it must do so (or engage a third party to do so) to specification.

5.2
Customer to provide quarterly service and maintenance checklist
(a)
The Customer must provide to the ESCO a quarterly service and maintenance checklist in relation to each item of equipment, with the first such checklist being due three (3) months after the performance guarantee commencement date.

(b)
The checklist must set out details of the Customer's compliance with its obligations under Clause 5.1.  The form of the checklist is to be as set out in Schedule 2 or as agreed by the parties from time to time.

5.3
Where the Customer engages a third party to service and maintain the equipment, the Customer must require, as a condition of its engagement of the third party, that the third party service and maintain the equipment to specification.
5.4
The Customer must notify the ESCO as soon as possible, but not later than twenty four (24) hours after the Customer or an employee or agent of the Customer becomes aware of:

(a)
any material malfunction, interruption, alteration or modification in the operation of any item of the equipment or any other energy related plant or equipment on the premises;
(b)
the existence of any emergency or urgent or dangerous condition or situation affecting any item of equipment;

(c)
significant interruption or alteration of an energy supply to the premises; or

5.5
Where an item of equipment needs to be repaired or maintained due to:

(a)
the wilful or negligent act or omission of the Customer or any of its employees, agents, subcontractors or invitees; 

(b)
failure by the Customer to maintain the equipment to specification or other breach by the Customer of this Agreement; or 

(c)
any act which would customarily be covered by a standard property or casualty insurance policy,


then the Customer may request the ESCO  to undertake the repair or maintenance of the equipment at the Customer’s expense. 
5.6
Equipment maintenance by ESCO


If the ESCO is to service and maintain the equipment, it shall provide all labour, materials, service and equipment necessary and perform the maintenance services identified in Schedule 3 to specification for the duration of the agreed maintenance period.
5.7
If any equipment is modified materially adversely, except by or with the agreement of the ESCO or persons authorised by the ESCO, or is sold by the Customer, the ESCO’s maintenance obligations for that equipment will immediately cease to that extent, unless the parties agree (acting reasonably) a change to the maintenance services fee as a consequence.

5.8
Payment for maintenance services
(a)
The Customer shall pay the ESCO for the maintenance services in the amount and frequency specified in Schedule 1.

(b)
Upon each anniversary of the performance guarantee commencement date during the term of the performance guarantee, the amount of the maintenance services fee payable for the following year shall be adjusted by the percentage specified in Schedule 1.

(c)
The ESCO will invoice the Customer separately for the provision of any additional maintenance or other service requested by the Customer not specifically referred to in this Agreement.

5.9
Training
(a)
The ESCO is required to provide the Customer, its servants, agents and employees with such training as is reasonably required to effect the ongoing operation and maintenance of the EPC Solutions, as identified in the DFS.

(b)
The ESCO must complete the training for the EPC Solutions prior to the performance guarantee commencement date and, for any additional EPC Solutions or for ongoing training requirements, as and when reasonably required by the Customer.
5.10
Retraining/Ongoing Training

The Customer shall pay the cost of any retraining or ongoing training that may be required, upon presentation of an invoice by the ESCO and subject to prior acceptance of the ESCO’s quote for such retraining or ongoing training.

6.
OTHER OBLIGATIONS OF CUSTOMER

6.1
Access to premises

(a)
In addition to its obligations under Clause 2.5(e) and subject to Clause 2.5(c), the Customer must ensure that the ESCO has reasonable access to the premises at all reasonable times to the extent necessary to enable the ESCO to:

(i)
inspect the premises for the purposes of measuring and verifying the EPC Solutions; and
(ii)
comply with its obligations under this Agreement.
(b)
The ESCO will provide reasonable notice to the Customer of its intention to inspect the premises and will not interfere with or disrupt the Customer or the core business during the course of any such inspection.

6.2
Cooperation with the ESCO


The Customer must cooperate fully with the ESCO and must use its best endeavours to ensure that its employees, agents and other contractors cooperate fully with the ESCO, in order to enable the ESCO to perform its obligations under this Agreement.

6.3
Provide information


The Customer must provide to the ESCO such information as is reasonably required by the ESCO and which the Customer has available, to enable the ESCO to perform its obligations under this Agreement.

6.4 
Consent of mortgagee

(a)
The Customer must ensure that it obtains the consent of any mortgagee or charge over the premises or the equipment to the terms of this Agreement within three (3) days of the commencement date.

(b)
Any such consent must be on terms reasonably acceptable to the ESCO.
6.5
Further encumbrances


The Customer must notify the ESCO of any further encumbrance of the premises or the equipment.
7.
PERFORMANCE GUARANTEE

7.1
Commencement and term


This Agreement commences on the commencement date and terminates on the expiration of the performance guarantee period specified in Schedule 1, unless determined earlier in accordance with this Agreement.
7.2
Measurement and Verification
(a)
All measurement and verification activities shall be in accordance with the Measurement and Verification Plan specified in Annexure 1.
(b)
The Customer is to use its best endeavours to ensure that all necessary suppliers’ metering is installed at the premises and is operating correctly and accurately.  At the end of each quarter during the performance guarantee period or such other period as is agreed in writing by the parties, the Customer must arrange for any necessary readings to be taken of all meters at the premises and must provide a copy of those meter readings to the ESCO.
(c)
Within thirty (30) days of the end of each guarantee year, and subject to having received all information referred to in Clause 7.2(e), the ESCO will calculate in good faith and in accordance with this Agreement the energy savings and energy cost savings realised at the premises in that year as a result of the installation of the EPC Solutions and provide to the Customer an audit report setting out the results for that year.

(d)
The Customer must assist in the preparation of that audit report by providing to the ESCO:

(i)
copies of all bills, invoices or other records of expenditure relating to energy consumption incurred in that guarantee year within fourteen (14) days of receipt;

(ii)
any accounting records to the extent that they relate to energy consumption; and

(iii)
any other assistance the ESCO may reasonably require.

(e)
The ESCO shall make available to the Customer (or to any independent contractor engaged by the Customer to review the audit report) all data and calculations it uses in the preparation of the audit report and provide any explanations or clarification the Customer may reasonably request to assist in its interpretation of the audit report.

(f)
The Customer must notify the ESCO within thirty (30) days of receiving the audit report whether it accepts the audit report or whether the audit report requires further correction, explanation or clarification. Where the Customer requests such correction, notification or clarification the ESCO shall provide the Customer an amended audit report within (fourteen) 14 days. The Customer must notify the ESCO whether it accepts the amended audit report within fourteen (14) days of receiving the amended audit report. In the event that no notice is provided within these timeframes and this is not rectified within five days of a request by the ESCO to do so, the report will be deemed to have been accepted by the Customer. 
7.3
Savings guarantee


The ESCO guarantees that the Customer will realise energy savings and energy cost savings at the premises in each guarantee year of not less than the guaranteed energy savings and the guaranteed energy cost savings.

7.4
Calculation of guaranteed energy savings
(a)
Energy savings are determined by calculating and comparing energy consumption for each guarantee year with the adjusted base energy rates for the premises.  The Methodology for Energy Data Verification set out in Annexure 1 details the process for calculating savings. Energy cost savings are determining by comparing the cost of energy consumption at the premises for each guarantee year based on the base energy rates for the premises.
(b)
The guaranteed energy savings and the guaranteed energy cost savings for each guarantee year are considered satisfied if the actual savings in energy consumption and energy cost for that year, as determined by the audit report which has been accepted by the Customer in accordance with clause 7.2, equal or exceed the adjusted guaranteed energy savings and the guaranteed energy cost savings, regardless of how those savings are achieved.

.
(c)
Where the DFS specifies that Option A in Annexure 1 shall be used for measurement and verification of the guaranteed energy savings for a particular EPC Solution the Customer may instruct the ESCO that there is no requirement for the measurement of energy use specified in sub-clause 7.2 for the relevant EPC Solutions.
7.5
Savings Shortfalls

(a)
Subject to Clause 7.6, if the guaranteed energy savings or the guaranteed energy cost savings are not achieved in any guarantee year, the ESCO shall pay to the Customer the amount of the shortfall within fourteen (14) days of the date of acceptance of the audit report by the Customer for that year. The ESCO agrees that the amount of the shortfall has been negotiated on an arms length basis by the parties and represents a genuine pre-estimate of the loss that the Customer will suffer as a result of the guaranteed energy savings not being achieved.
(b)
Without in any way limiting the Customer’s other rights under this Agreement, the payment obligation specified in Clause 7.5(a) shall be the ESCO’s sole liability to the Customer for any shortfall in guaranteed energy savings or the guaranteed energy cost savings, as referred to in Clause 13.2.
(c)
Where the ESCO can correct a shortfall through an operational improvement at no material expense or material inconvenience to the Customer and with no future operational expenses and the Customer declines to allow such operational improvement any future savings shortfalls that the improvement would have corrected will be negated. 
7.6
Excess Savings

(a)
If the ESCO has made shortfall payments to the Customer under Clause 7.5 in any guarantee year and the actual savings in energy consumption or the savings in operational costs in any subsequent guarantee year exceed the guaranteed energy savings or the guaranteed energy cost savings for that year then the Customer shall reimburse the ESCO for the shortfall payments up to the amount of the excess.  Payment will be made within thirty (30) days of notice being given by the ESCO to the Customer of the excess in actual savings.

(b)
If a payment is due by the Customer under Clause 7.6(a), the ESCO must submit an invoice to the Customer for the amount owing which shall be paid in accordance with Clause 9.
(c)
Energy and operational savings or cost savings achieved during the first year of the performance guarantee period that in total exceed the guaranteed energy savings or guaranteed energy cost savings for that year will be offset against any shortfalls in subsequent guarantee years.

7.7 Measurement and Verification Fee

The Customer shall pay the measurement and verification fee to the ESCO as specified in Schedule 1.

7A.
SECURITY
7A.1
Security for EPC Solutions Works
As security for the ESCO’s performance of the EPC Solutions works the ESCO shall provide to the Customer the EPC Solutions works security within fourteen (14) days after the Customer accepts the works specification. 
7A.2
Recourse to EPC Solutions Works Security
The Customer may at any time, use the EPC Solutions works security to pay itself any amount claimed by the Customer from the ESCO arising from or in connection with the non-performance of the EPC Solutions works in accordance with this Agreement, but the Customer must have first given the ESCO an opportunity to pay the amount claimed within a period of seven (7) days after the Customer notifies the ESCO of the amount claimed. The fact that the ESCO disputes the amount claimed is not to preclude the Customer from drawing on or the relevant EPC Solutions security provider paying under the EPC Solutions works security.
7A.3
Release of EPC Solutions Works Security


Subject to the Customer's rights to use the EPC Solutions works security, the ESCO shall be entitled to the release of the EPC Solutions works security (or the balance remaining after an exercise of the Customer's rights) upon expiry of the last defects liability period to expire and the rectification of all defects for which the ESCO is responsible.

7A.4
Security for Performance Guarantee Period 

As security for the guaranteed energy savings the ESCO shall provide to the Customer within 30 days of the performance guarantee commencement date the performance guarantee security.

The Customer may at any time, use the performance guarantee security to pay itself any amount claimed by the Customer from the ESCO arising from or in connection with the non-payment of the guaranteed energy savings in accordance with this Agreement, but the Customer must have first given the ESCO an opportunity to pay the amount claimed within a period of seven (7) days after the Customer notifies the ESCO of the amount claimed. The fact that the ESCO disputes the amount claimed is not to preclude the Customer from drawing on the performance guarantee security or the relevant performance guarantee security provider paying under the performance guarantee security.
7A.5
Release of Performance Guarantee Security

Subject to the Customer's rights to use the performance guarantee security, the Customer shall release the performance guarantee security (or the balance remaining after an exercise of the Customer's rights) within fourteen (14) days of the expiration of the performance guarantee period.
8.
BASE YEAR ENERGY ADJUSTMENTS
8.1
Customer to provide a quarterly report on changes affecting base year energy

Subject to the requirements of the Measurement and Verification Plan at the end of each quarter during the performance guarantee period, the Customer must provide to the ESCO a report which details any significant change (and the date of any such change) in any factor which may result in a change in energy consumption or the timing of energy consumption at the premises including, without limitation, changes in the following factors:

(a)
the size, construction, condition and state of repair of the premises;

(b)
the use of the premises, including the hours and level of occupancy of the premises and the number of employees of the Customer employed on the premises;

(c)
the lighting, temperature, humidification and ventilation levels of the premises and any operational procedures in relation to these;

(d)
the heating and air conditioning equipment and other energy-consuming equipment at the premises, and the general level of repair and efficiency of this equipment;

(e)
material alteration, modification or change to the premises including the date of the alteration, modification or change; 

(f)
any failure by the Customer to comply with the procedures and
(g)
maintenance of the equipment by the Customer (or a third party engaged by it) other than to specification;

8.2
To the extent that the cause of any such change is beyond the ESCO’s reasonable control and not a foreseeable change, the ESCO shall be entitled to adjust the base year energy and/or the guaranteed energy savings to account for the change.

8.3
ESCO to determine effect on base year energy and guaranteed energy savings
(a)
The ESCO will acting in good faith and in accordance with this Agreement determine the effect on the base year energy or the guaranteed energy savings of: 

(i)
any change notified by the Customer under Clause 8.1; or
(ii) any change required as a result of an additional works specification requested by the Customer; or

(iii) any other similar matter coming to the attention of the ESCO and notified promptly in writing to the Customer which may result in a variation in energy consumption or the timing of energy consumption at the premises
(b)
If the ESCO determines in accordance with 8.3(a) that the base year energy or the guaranteed energy savings should be changed, it shall notify the Customer in writing and provide to the Customer the detailed reasons and calculations upon which it bases its determination. Any such change to the base year energy shall be based on the Methodology for Energy Data Verification set out in Annexure 1.

(c)
The ESCO must obtain the Customer's consent in writing to the change before it can take effect.  If the Customer does not provide its consent in writing within thirty (30) days of its receipt of the said calculations, then a dispute will be taken to exist for the purposes of Clause 17.

(d)
If the resolution of the dispute requires an adjustment to the base year energy or the guaranteed energy savings as redetermined by the ESCO under Clause 8.3(b), then that adjustment together with any necessary reimbursements will be made with effect from the date of the ESCO's original redetermination.

8.4
Energy saving procedures and methods of operation

(a)
The Customer must develop the procedures relating to any EPC Solutions installed in accordance with Clause 2.5.

(b)
The ESCO acknowledges and agrees that the procedures shall not exceed the requirements set by manufacturers or relevant statutory requirements.
8.5
Without limiting the operation of this Clause 8, the ESCO will not be liable to the Customer for any failure to realise the guaranteed energy savings in any guarantee year to the extent that such failure is attributable to default or failure by the Customer to perform fully any of its obligations under this Agreement and which directly cause the ESCO to fail to realise the guaranteed energy savings in any guarantee year, provided that the ESCO has first provided the Customer with written notice of the default and the Customer has failed to rectify the default within thirty (30) days of the notice and provided that the ESCO has taken all reasonable steps to mitigate the effects of such default.
8.6
If this Agreement is terminated before the end of the performance guarantee period, the guaranteed energy savings shall be recalculated for the current guarantee year on a pro rata basis to the date of termination.  In recalculating the guaranteed energy savings, the ESCO may make adjustments in good faith for seasonal variations in energy consumption.

9.
TERMS OF PAYMENT

9.1
Time for payment

(a)
The Customer must pay all invoices issued by the ESCO under this Agreement within thirty (30) days of receipt of the invoice.

(b)
If the Customer disagrees with any information or calculations set out in an invoice, the Customer must provide written notice of its disagreement to the ESCO within ten days of receipt of the invoice.  If the ESCO and the Customer are not able to agree on the invoice within a further ten (10) days, then a dispute will be taken to exist for the purposes of Clause 17.  The Customer must pay so much of the disputed invoice that is genuinely not in dispute pending outcome of the dispute resolution.

(c)
Where, subsequent to the payment of an invoice, the parties agree pursuant to Clause 9.1(b) or a determination is made pursuant to Clause 17 that an adjustment is necessary to the invoice, the amount of the adjustment shall be deducted from the next invoice or (where the amount of the adjustment is greater than the amount of the next invoice) invoices issued by the ESCO.

9.2
Interest


Subject to there being no dispute in existence in accordance with sub-clause 9.1, interest at the rate specified in Schedule 1 will accrue (and compound monthly) on all amounts due but unpaid by the Customer more than thirty (30) days after receipt of the invoice.

9.3
Taxes


In addition to any other fees owing to the ESCO under this Agreement, the EPC Solutions works contract sum is deemed to include  any federal, state, local or excise taxes that may be imposed on the purchase by the Customer of goods or services to be installed or provided under this Agreement when the provider of such services or the seller of such goods is required by law to collect such taxes.

10.
REPRESENTATIONS AND WARRANTIES

10.1
The Customer represents and warrants to the ESCO that: 

(a)
it has provided to the ESCO such records as it has available (to the best of its knowledge) which have been requested by the ESCO in relation to the project 
(b) 
no other agreements are currently in force with other persons for the provision of energy performance or energy management services at the premises other than as disclosed prior to the execution of this Agreement;
(c)
it currently intends to continue to use the premises in a manner similar to its present use, except as disclosed in Schedule 1 or as otherwise disclosed prior to the execution of this Agreement;
(d)
except as disclosed in Schedule 1, at all times it is the owner or lessee of or otherwise lawfully entitled to occupy the premises and the existing equipment and energy and water systems in place at the premises, and will at all times during the continuance of this Agreement be entitled to do so.; and

(e)
it will use reasonable endeavours to ensure at all times that the premises and the equipment comply with all applicable occupational health and safety legislation.

10.2
(a)
The ESCO warrants to the Customer that the equipment shall:-

(i)
be fit for the purpose as specified in the works specification and for the purpose of achieving the guaranteed energy savings;

(ii)
be of good quality and free from defects in materials and workmanship; and;

(iii)
operate effectively under normal and reasonably foreseeable (by a service provider exercising good industry practice) abnormal use and service for the period specified in Schedule 1, which period shall commence on the performance guarantee commencement date.

(b)
If the equipment is found to be defective during the defects liability period, defined where appropriate with reference to the manufacturer’s catalogues and bulletins for capacities and ratings and with this Agreement, the ESCO must, at its own cost, repair such equipment or (at the ESCO’s option) install a similar piece of equipment with the same or better capabilities to replace it without prejudice to the Customer’s other rights, provided that the Customer allows the ESCO to remove the original piece of equipment.

10.3
The warranty given in Clause 10.2(a)(iii) shall not apply to the extent that any equipment or material has been:

(a)
damaged (and not repaired) by anyone other than the ESCO or a person authorised by the ESCO;

(b)
repaired, altered or modified by anyone other than to specification by anyone other than the ESCO or a person authorised by the ESCO; or

(c)
used in a manner contrary to the procedures.

10.4
The ESCO shall procure assignment for the benefit of the Customer and the ESCO of all manufacturer’s warranties and guarantees for equipment supplied under this Agreement that is not manufactured by the ESCO.

10.5
Each party represents and warrants to the other that:

(a)
it has the power and authority and any licence, permit or franchise required to enter this Agreement and perform its obligations;

(b)
the execution of this Agreement by the signatories and performance of the obligations of this Agreement has been duly authorised and legally binds the party;

(c)
the obligations it has under this Agreement do not breach any other agreement, lease or instrument to which it is a party or by which it or its properties may be bound or affected; and

(d)
it has not received notice and is not aware of any pending notice of a contravention of any applicable law, ordinance, regulation, rule, decree, award, permit or order which affects or may affect materially and adversely its ability to perform its obligations under this Agreement.

11.
INTELLECTUAL PROPERTY

11.1
Subject to Clause 11.2, the ESCO warrants that all intellectual and industrial property rights in the EPC Solutionss and any equipment, materials, systems, software or any other thing or document supplied by the ESCO to the Customer under this Agreement are owned by the ESCO. The parties agree that such rights  remain the property of the ESCO and do not pass to the Customer.

11.2
All drawings, designs, specifications or other documents prepared by the ESCO (the “Documents”) will remain the property of the ESCO (subject to Clause 16.4) where the installation proceeds in accordance with Clause 2 or Clause 3.  The ESCO grants the Customer a perpetual, irrevocable non-exclusive royalty free licence (with a right to sub-licence) to use the said Documents in connection with the use of the EPC Solutions on the project site(s) and not otherwise.

11.3
The Customer may elect to purchase the Documents provided it pays to the ESCO a price acceptable to the ESCO for the said purchase.

11.4
(a)
Subject to the specific provisions of any licence accompanying software forming a part of the EPC Solutions, the ESCO grants to the Customer a licence (with a right to sub-licence) to use the software forming part of the EPC Solutions for the purpose for which the software is supplied to the Customer, and not otherwise.  

(b)
The Customer must not modify, copy or reverse engineer the software or merge it with any other software.

(c)
During the term of this Agreement, ESCO will provide to the Customer user manuals, technical information and all updates and revisions to the software. 
11.5
The ESCO indemnifies the Customer against any claims which the Customer is legally liable for, in respect of any infringement of third party intellectual property rights relating to any part of the Documents supplied by the ESCO (“the Infringing Part”). The ESCO’s obligation to indemnify the Customer against claims is subject to the Customer:

(a)
giving the ESCO prompt written notice of the claim;
(b)
not making any admission or prejudicing the ESCO’s defence of the claim or the ESCO ability to negotiate a satisfactory settlement;
(c)
allowing the ESCO the opportunity to control at the ESCO expense the conduct of the defence and any negotiations for the settlement of the claim; and
(d)
giving the ESCO (at the ESCO’ expense) such assistance and information as may reasonably be required by the ESCO to assist the ESCO with the conduct of the defence and any negotiations for the settlement of the claim.

The ESCO shall, at its option, either replace or modify the Infringing Part with a non-infringing part or procure for the Customer the right to use such infringing part. The remedies set out in this clause shall be the sole and exclusive remedy of the Customer for infringement of intellectual property rights.

11.6 
The rights and obligations set out in this Clause 11 and Clause 16.4 survive the expiry or earlier termination of the Agreement.
12.
INSURANCE

12.1
The ESCO  shall at all times during the term of this Agreement maintain at its own cost the insurances specified in Schedule 1 and shall, on request, provide the Customer with such evidence as is reasonably required by the Customer that the ESCO maintains the insurance specified in Schedule 1, including providing the Customer with relevant certificates of currency.  
13.
LIMITATIONS OF LIABILITY

13.1
Effect of legislation


Nothing in this Agreement is to be read as excluding, restricting or modifying the application of any legislation which by law cannot be excluded, restricted or modified.

13.2
Specific limitations of liability


To the full extent allowable by law, but subject to Clause 14.1, the liability of the ESCO for breach of any representation, warranty, condition or undertaking set out in this Agreement (or, but for this clause, implied into this Agreement by any statute which cannot be excluded) is limited to:

(a)
in the case of a shortfall in guaranteed energy savings, the amount of the shortfall, calculated in accordance with Clause 7.4;

(b)
in the case of the supply of goods or materials (including software), the repair or replacement of those goods or materials, the supply of equivalent goods or materials or the payment of the cost of repairing or replacing those goods or materials (at the option of the ESCO) subject to the Customer’s obligations hereunder; and

(c)
in the case of the supply of services, the supplying of those services again or the payment of the cost of having those services supplied again (at the option of the ESCO), subject to the Customer’s obligations hereunder.

13.3
Liability Limited to Level of Insurance

(a)
Subject to Clause 13.3(b) neither party shall be liable for loss or damage of any kind beyond the amounts for which it is required to be insured in respect of those types of loss or damage as set out in Schedule 1.  In no event shall either party be liable for any consequential loss. For the avoidance of doubt the parties agree that any relocation costs incurred by the Customer as a result of this Agreement shall not be regarded as a special, indirect or consequential loss.
(b)
Clause 13.3(a) does not apply to the liability exceptions.
14.
Liability
14.1
The ESCO's liability

The ESCO hereby agrees that it shall reimburse the Customer for any damage, liability, loss, claim or expense suffered or incurred by the Customer arising from any default, wilfully wrongful or negligent act, error or omission of the ESCO or its employees, agents or subcontractors or from any death, injury or property damage arising out of the performance or non performance of the EPC Solutions works or the ESCO's other obligations under this Agreement,  except to the extent that the damage, liability, loss, claim or expense is caused or contributed to by the Customer, its employees, agents or contractors, whether in contract, tort, in equity or under any statute.
14.2
The Customer's liability

The Customer hereby agrees that is shall reimburse the ESCO against any damage, liability, loss, claim or expense suffered or incurred by the ESCO arising from any default, wilful or negligent act, error or omission of the Customer or its employees, agents or contractors except to the extent that the damage, liability, loss, claim or expense is caused or contributed to by the ESCO, its employees, agents or contractors, whether in contract, tort, in equity or under any statute.
15.
SUSPENSION

15.1
Subject to Clause 15.2, the ESCO may, by written notice served on the Customer, suspend any work under this Agreement following notice to the Customer of the event and failure by the Customer to remedy the event within five days after receipt of the notice:

(a) if the Customer has not given safe access to the premises or any equipment in accordance with Clause 2.5(e)(i) as required by this Agreement;
(b)
if there is any toxic or hazardous materials discovered in areas where the ESCO is required to work which renders such work unsafe; or

(c)
if the Customer fails to pay when due any monies owing to the ESCO pursuant to this Agreement or is in breach of any other material obligation under this Agreement which materially affects the continued provision of the work.
15.2 Where there is a suspension of work by the ESCO pursuant to Clause 15.1:

(a) such suspension shall cease immediately upon:

(i)
in the case of a suspension of work pursuant to Clause 15.1(a), provision by the Customer of written confirmation of compliance with all applicable occupational health and safety legislation;

(ii)
in the case of a suspension of work pursuant to Clause 15.1(b), provision by the Customer of written notification stating that the affected area is clear of toxic or hazardous materials; or
(iii)
in the case of a suspension of work pursuant to Clause 15.1(c), the tender of any such monies or rectification of any such breach.
(b) 
the Customer must pay to the ESCO:

(i) any agreed amount of additional payment in respect of additional costs caused by such suspension or
(ii) if no agreement has been reached, any actual reasonable direct costs caused by the suspension which shall not include consequential losses or loss of profits;

and any such payment shall be made in accordance with clause 9. 

15.3
Damage or destruction of premises

(a)
The Customer must immediately notify the ESCO if any part of the premises or the equipment is damaged or destroyed.

(b)
If a majority of the premises is damaged or destroyed so as to render it substantially unfit for occupation and the affected part is not repaired or reconstructed within one hundred and twenty (120) days of the date of such damage or destruction, either party may terminate this Agreement by written notice to the other.  

(c)
Any such termination is without prejudice to the parties' rights in respect of any prior breach, matter or thing.

15.4
Force majeure


If a party becomes unable, wholly or in part, to carry out an obligation placed on it under this Agreement as a result of fire, flood, earthquake or other act of God, strike or other industrial action, civil commotion, act of terrorism, war, unavailability of materials or any other similar cause beyond that party’s reasonable control (hereinafter referred to as a “force majeure event”):

(a)
the party affected by the force majeure event must give to the other party prompt written notice of:

(i)
reasonable particulars of the force majeure event; and

(ii)
so far as is known, the probable extent to which the party affected by the force majeure event will be unable to perform or be delayed in performing its obligations;

(b)
the relevant obligation, so far as it is affected by the force majeure event, will be suspended during but not longer than the continuance of the force majeure event; and

(c)
the party affected by the force majeure event must take all reasonable measures to overcome or remove the force majeure event as quickly as possible.  The party affected by the force majeure event will not have to settle any labour or other dispute creating the force majeure event on terms contrary to its wishes or to contest the validity or enforceability of any law, regulation or decree by way of legal proceedings.
15.5 
Suspension by Customer
The Customer may direct the ESCO to suspend the carrying out of the whole or part of the installation of the EPC Solutions for such time as the Customer thinks fit, if the Customer, acting reasonably, forms the opinion that it is necessary:

(a)
because of an act, default or omission of:

(i)
the Customer or its employees, contractors, agents or other contractors (not being employed by the ESCO); or

(ii)
the ESCO or a person authorised by the ESCO or the ESCO’s subcontractors, employees or agents.
(b)
for the protection or safety of any person or property; 

(c)
to comply with a court order; or

(d)
because suspension of work under a contract upon which the installation of the EPC Solutions depends, prevents the carrying out of the installation of the EPC Solutions.
15.6
Where there is a suspension of work by the Customer under clause 15.5 other than under clause 15.5(a)(ii) or due to an act or omission of the ESCO,  the Customer must pay to the ESCO:

(a)
any agreed amount of additional payment in respect of additional costs caused by such suspension or

(b)
if no agreement has been reached, any actual direct reasonable costs caused by the suspension which shall not include consequential losses or loss of profits;

and any such payment shall be made in accordance with clause 9. 

15A.
DELAY COSTS

Other than payments to which the ESCO may be entitled to under paragraph 15.2(b), the ESCO will not be entitled to any claim for damages or costs resulting from delay or disruption or suspension from any cause (including breach by the Customer).
15B.
LIQUIDATED DAMAGES 

15B.1
Liquidated Damages
If completion is not achieved by the contractual completion date, the ESCO shall be indebted to the Customer for liquidated damages calculated by applying the liquidated damages rate to every day from the contractual completion date to and including the earlier of the date that completion is achieved and the date of termination of the Agreement.

15B.2
Scope of Liquidated Damages
The parties acknowledge that the liquidated damages provided for by this Clause represent a genuine pre-estimate of the Customer’s damages arising from delays in the installation of the EPC Solutions works after the contractual completion date.
15B.3
Extension of Time Claimed by ESCO

The ESCO agrees to bear the risk of all delays to or disruption of the carrying out of the installation of the EPC Solutions from any cause and will not be entitled to any extension of the contractual completion date except that if all of the following conditions in (a) to (e) below are met (as conditions precedent):

(a)
the ESCO is delayed so as to prevent it from achieving completion by the contractual completion date by either:

(i)
a breach of the provisions of the Agreement by or any other act or omission of the Customer, the Customer's representative or any of the Customer's employees, consultants, other contractors or agents, whenever occurring (not permitted or authorised by this Agreement); or



(ii)
any of the following events occurring before the contractual completion date:
(A) statewide or national industrial disputes not caused or contributed to by the ESCO;

(B) inclement weather, but excluding the effects of inclement weather which prevents any work by the ESCO;    or
(C) authority delays not caused or contributed to by the ESCO;
(D) a force majeure event; or

(E) a variation of the EPC Solutions works under clause 15C
(b)
the cause of the delay is beyond the reasonable control of the ESCO;

(c)
the ESCO has demonstrated to the satisfaction of the Customer's representative that the delay has affected the ESCO’s critical path;

(d)
the ESCO has taken all reasonable measures to avoid or minimise the delay; and

(e)
the ESCO gives the Customer written notice of:
(i) the occurrence and cause of the delay, within 5 days after the delay commences; and
(ii)
the total period of the delay for which the ESCO seeks an extension of time together with evidence satisfactory to the Customer that as a result of the delay the ESCO will be delayed in achieving completion, within 14 days after the end of the period of delay,

15B.4
In the event that the conditions in paragraphs 15B.3(a)–(e) above are met the Customer shall by notice in writing to the ESCO within seven (7) days of the receipt by the Customer of the ESCO's notice given under paragraph 15B.3(e) of this clause, grant a reasonable extension of the contractual completion date.
15B.5
Extension of time by Customer
The Customer may at any time grant an extension of the contractual completion date for any reason (including any delay caused by or within the control of the Customer) whether or not the ESCO is entitled to or has claimed an extension under the Agreement.

15C.
VARIATIONS
15C.1
Directing variations
(a)
The ESCO shall not vary the EPC Solutions works except as agreed or directed in writing.
(b)
The Customer may direct the ESCO to vary the EPC Solutions works by such variation as is nevertheless of a character and extent generally contemplated by the provisions of this Agreement.

15C.2
Proposed variations
(a) The Customer may give the ESCO written notice of a proposed variation.

(b) The ESCO shall as soon as is practicable after receiving such notice, notify the Customer whether the proposed variation can be effected, together with, if it can be effected, the ESCO’s estimate of the:
(i) effect on the program (including the contractual completion date); and

(ii) cost of the proposed variation, including where applicable, costs and quotations from any relevant subcontractor or subcontractors;

(c) The Customer may direct the ESCO to give a detailed quotation for the proposed variation.

(d) The Customer may approve a fee adjustment.

15C.3
Fee adjustment
The ESCO shall, as soon as possible and subject to subclause 15C.2 price each variation using the following order of precedence:

(a) prior agreement;

(b) applicable rates or fees in the Agreement;

(c) rates or fees, even though not in the Agreement documents, to the extent that it is reasonable to use them; and

(d) reasonable rates and fees.
15D.
PAYMENT OF WORKERS AND SUBCONTRACTORS
15D.1
Workers and subcontractors
The ESCO must pay all moneys due and payable to workers and subcontractors in respect of work under the Agreement as and when due.  If required by the Customer, the ESCO shall with each progress claim and, to the extent not prohibited by law, as a precondition to the Customer becoming obliged to make any payment to the ESCO arising out of such progress claim give in respect of a progress claim  a statutory declaration by the ESCO or, where the ESCO is a corporation, by a representative of the ESCO who is in a position to know the facts declared, that all workers and subcontractors have been paid all moneys due and payable to them in respect of work under the Contract.
15D.2
Withholding payment
(a)
The Customer may withhold moneys due and payable in respect of the progress claim until the ESCO complies with subclause 15D.1
(b)
The Customer shall not withhold payment of such moneys in excess of the moneys evidenced pursuant to subclause 15D.1 as due and payable to workers and subcontractors.

16.
BREACH AND TERMINATION

16.1
Either party (“the first party”) may terminate this Agreement immediately by notice in writing to the other party (“the defaulting party”) before expiry of this Agreement if:

(a)
(i)
the defaulting party fails to make any payment due and payable or commits any other material breach of a term of the Agreement;

(ii)
the first party serves a written notice on the defaulting party requiring the defaulting party to pay the overdue amount or to remedy the breach; and

(iii)
the defaulting party fails to pay the overdue amount or remedy the breach within thirty (30) days of receipt of the notice; or

(b)
the defaulting party enters into an arrangement or compromise with, or assignment for the benefit of, all or a class of its creditors or members or a moratorium involving any of them;
(c)
an event described in section 461 of the Corporations Act 2001 occurs in relation to the defaulting party ;

(d)
the defaulting party being or stating that it is unable to pay its debts as and when they fall due;

(e)
the appointment of a liquidator, provisional liquidator, official manager, receiver, receiver and manager, controller or administrator in respect of the defaulting party or the property of the defaulting party; or

(f)
a resolution being passed or a resolution proposed by the defaulting party, a meeting being convened by the defaulting party or any other action being taken by the defaulting party to cause anything described in Clauses 16.1(b) to 16.1(e).

16.2
If the Customer’s interest in the premises is sold, transferred or assigned, the ESCO will use its reasonable endeavours to enable this Agreement to be novated to the purchaser or assignee of that interest.  However, the ESCO will not be obliged to enter into a novation of the Agreement, and may at its option terminate the Agreement upon notice of such sale, transfer or assignment.

16.3
Upon termination of this Agreement:

(a)
both parties’ obligations under the Agreement shall cease;

(b)
the ESCO shall be entitled to invoice the Customer for the following amounts, which shall be payable within thirty (30) days of the invoice:

(i)
all amounts which the Customer has become liable to pay to the ESCO prior to the date of termination, whether or not previously invoiced to Customer; and

(ii)
if the defaulting party is the Customer and Clause 5.6 applies, an amount equal to the next two payments which would fall due to the ESCO for maintenance services as specified in Schedule 1; and


If the defaulting party is the ESCO, then the ESCO’s entitlement to invoice and be paid the amounts set out in this Clause 16.3(b) shall be subject to the Customer’s right to claim damages from the ESCO as the defaulting party.

(c)
the Customer shall be entitled to invoice the ESCO for any amounts that the ESCO remains liable to pay under this Agreement which shall be payable within thirty (30) days of the invoice.

16.4
Upon termination of this Agreement pursuant to any of Clauses 16.1(a) to 16.1(f) for the ESCO’s default or insolvency, the ESCO grants the Customer an irrevocable, royalty-free, non-exclusive licence (including a right to sub-licence) to use the Documents in connection with the use of the EPC Solutions on the premises including for the purpose of:

(a)
completing the design, manufacture, testing, commissioning and delivery of the EPC Solutions works, following termination of the Agreement by the Customer for default; and

(b)
testing, operating, maintaining, repairing, upgrading and modifying the EPC Solution works.
16.5    The Customer may by written notice served on the ESCO terminate this Agreement for any reason on ten days prior notice.  In such event the ESCO may submit an invoice for the amounts stated in Clause 16.3 (b) as if the Customer was in default, except that the reference in paragraph (ii) to 'two payments' will be deemed to be deleted. Additionally, the ESCO will be entitled to payment for its reasonable direct costs (not including loss of profits) of demobilising its personnel and equipment from the site to their usual locations and the cost of materials and equipment reasonably ordered and substantiated by the ESCO for the EPC Solution and which the ESCO is liable to accept, sub-contractors and suppliers cancellation fees and costs incurred by the ESCO in expectation of completing the work under the EPC and not including in any other payment to the extent that those liabilities and expenses cannot be further mitigated as a result of the Customer’s termination.  Such payments will be the ESCO's exclusive remedy arising from such termination.  

17.
DISPUTE RESOLUTION

17.1
If any dispute arises under this Agreement, representatives of the parties must meet within seven (7) days of either party giving written notice of the dispute to the other party and attempt to resolve the dispute.

17.2
If any dispute is not resolved within fourteen (14) days of the issue of a notice under Clause 17.1, or such longer period as may be agreed in writing between the parties, either party may refer the dispute to an appropriately qualified expert or mediator as appropriate for determination.  The parties agree that any dispute in connection with Clauses 7 or 8 must be determined by an expert.  
17.3 If the dispute is referred to an expert or mediator for determination, then:

17.3.1 the expert or mediator shall determine the dispute as an expert or mediator and not as an arbitrator, and the process of determination shall not be a process of arbitration;

17.3.2 subject to any error of law or manifest error of fact by the expert, the determination of the expert or mediator shall be final and binding on the parties if the amount of the expert or mediator’s determination involves a sum not exceeding one hundred thousand dollars ($100,000.00);

17.3.3 the procedures applying to any expert determination or mediation under the Agreement shall be as set out in Schedule 8 and (to the extent not inconsistent) in accordance with the Expert Determination Guidelines of the Australian Commercial Disputes Centre;

17.3.4 the parties shall each pay one half of the costs of the mediator.

17.4 If the parties cannot agree on an expert or mediator within seven (7) days of a referral for expert determination or mediation pursuant to Clause 17.2, then either party may ask the Australian Commercial Disputes Centre to appoint an expert or mediator.

17.5
Subject to clause 17.3.2, nothing herein shall prejudice the right of a party to institute proceedings to enforce payment due under the Agreement or to seek injunctive or urgent declaratory relief.

18
OCCUPATIONAL HEALTH AND SAFETY 

18.1 General

Without limiting the generality of clauses 2.5(b) and 19.14, the ESCO must comply with all statutory requirements, including the Occupational Health  and Safety Act 2004 (Vic).

18.2
The ESCO shall:

(a)
implement and maintain work practices and systems to ensure safe systems of work on the premises;

(b)
ensure that the work carried out by the ESCO and the work of any and all other persons on the premises and the respective safety procedures and systems of the ESCO and others, are co-ordinated by the ESCO so as to ensure safety;

(c)
undertake an auditing process of the workplace on a regular basis to ensure that safe systems of work are maintained on the premises;

(d)
implement and maintain an effective process of identifying actual or potential hazardous or unsafe or unhealthy conditions at the premises, assessing associated risks and identifying and implementing appropriate risk control and prevention measures;

(e)
implement and maintain an appropriate incident investigation process and designate responsibility for investigation to persons with appropriate skills;

(f)
implement and maintain a system to manage occupational health and safety risks with respect to employees, subcontractors. and other persons who may attend the premises; 

(g)
implement an emergency response procedure for responding to occupational health and safety incidents at the premises; and

(h)
comply with any induction program as may be required by the Customer.
18.3
The ESCO must instruct its employees, agents and subcontractors to:

(a)
follow safe work practices and procedures (including occupational health and safety policy, site safety action plan and protocol and induction and training programs) at all times;

(b)
take reasonable care for their own safety; and

(c)
take reasonable care for the health and safety of anyone else who may be affected by anything that they do or fail to do,

in connection with the work under the Agreement.

18.4
Appointment as principal contractor

For the purposes of this clause 18.4
(a)
'the Regulations' is a reference to the Occupational Health and Safety Regulations 2007 (Vic); and

(b)
'construction work' has the same meaning as under regulation 5.1.2 of the Regulations.

The Customer: 

(c)
appoints the ESCO as ‘Principal Contractor’ for the construction work performed for or on behalf of the Customer; and

(d)
authorises the ESCO as Principal Contractor to manage, control and exercise such authority of the Customer to the extent necessary to discharge the duties imposed on the ESCO as Principal Contractor under Subdivision 2 of Division 2 of Part 5.1 (Construction) of the Regulations. 

The ESCO, as Principal Contractor, must ensure that, in carrying out construction work:

(e)
it complies with any obligations imposed upon the Principal Contractor by the Regulations;

(f)
it does nothing nor omits to do anything which might leave the Customer in breach of its obligations under the Regulations;

(g)
it complies with all statutory requirements and other requirements of the Agreement for occupational health, safety and rehabilitation management; and

(h)
those subcontractors engaged by the ESCO in accordance with the Agreement comply with the requirements referred to in this clause;

(i)
keep the Customer fully informed of all occupational health, safety and rehabilitation matters arising out of, or in any way connected with, the premises as soon as they occur including providing copies of all relevant documentation or notices in connection with such matters;

(j)
ensure that its subcontractors, employees and agents, and any other person for whom it is responsible or over whom it is capable of exercising control engaged in carrying out any part of the construction work or the work under the Agreement, comply with and implement:

(i)
the safety requirements set out in this Agreement;

(ii)
any further reasonable safety requirements as notified to the ESCO by the Customer from time to time, including any reasonable direction given to protect the health and safety of any person on or near the premises; and

(iii)
all occupational health and safety statutory requirements.

(k)
ensure that it prepares, monitors, maintains, keeps up to date and retains health and safety coordination plans in accordance with regulation 5.1.16, 5.1.17 and 5.1.18 of the Regulations; and

(l)
ensure that signs are placed on the site that are clearly visible from outside the site and on which the name and contact telephone numbers (including an afterhours emergency telephone number) of the ESCO as Principal Contractor are stated.

The Contractor acknowledges and agrees that it is not entitled to claim any additional cost or expense or any adjustment to the EPC Solutions works contract sum, the measurement and verification  fee or the works specification fee or to claim an extension of time to the date for completion or to make any claim otherwise at law in relation to complying with this clause 18.4.
19.
GENERAL

19.1
Assignment

Neither party may assign, sell or transfer its interest under this Agreement without the other party's prior written consent, such consent not to be unreasonably withheld and not to be withheld at all if:

(a)
the ESCO wishes to assign its rights to a wholly owned subsidiary of the ESCO or of the ESCO’s parent company, or wishes to assign its rights to receive payment hereunder to a lender of the ESCO’s choosing; or

(b)
the Customer wishes to assign its rights and obligations to a transferee that enters into an agreement in substantially identical terms to this Agreement and the ESCO determines acting reasonably that such transferee is of at least equal financial standing as the Customer.

19.2
Confidentiality
(a)
The parties each agree not to disclose any information confidential to the other party disclosed pursuant to this Agreement without the prior written consent of the other party except where such information is:

(i)
publicly available other than through breach of this Agreement;
(ii)
lawfully known to the party to which it is disclosed;

(iii)
approved for release in writing by an authorised representative of the party owning the information;

(iv)
disclosed only to a party's employees, board members, auditors, insurers, lawyers, lenders or other persons having a legitimate reason to know such information; or

(v)
required by law to be disclosed.

(b)
The Customer acknowledges and consents to the use by the ESCO of any data and information relating to the energy consumption at the premises, whether provided by the Customer or obtained by the ESCO, for the purposes of benchmarking and compilation of a national data base or for the purposes of use by the ESCO as a reference or for any internal purpose agreed to by the Customer, but does not consent to the publication of any of this data or information for any purpose.
(c)
Notwithstanding paragraph (a), the ESCO hereby acknowledges and consents to:

(i)
the Customer (or such Victorian agency as may, from time to time, be responsible for doing so) publishing, whether on the internet or otherwise, all such information as is necessary to comply with the requirements of the Victorian Governments Contracts System;

(ii)
the Customer making available to the Victorian Auditor-General all information that is requested by the Auditor-general; and

(iii)
the Customer making available all information in relation to the ESCO or this Agreement as may be required to comply with its obligations under the Freedom of Information Act 1982 (Vic).

(d)
The ESCO agrees to be bound by the Information Privacy Principles as set out in the Information Privacy Act 2000 (Vic) and any applicable code of conduct provided by the Customer with respect to any act done or practice engaged in by the ESCO for the purposes of this Agreement in the same way and to the same extent as the Customer would have been bound by them in respect of that act or practice had it been directly done or engaged in by the Customer; 

(e)
The ESCO must (and must ensure that its personnel) comply with the Information Privacy Principles and any applicable code of conduct provided by the Customer with respect to any act done, or practice engaged in by it, for the purposes of or in connection with this Agreement; and

(f)
The obligations set out in this Clause 19.2 will survive the completion or earlier termination of this Agreement.

19.3
Counterparts

The parties may execute this Agreement in two or more counterparts and all counterparts together constitute one instrument.

19.4
Entire agreement


This Agreement, constituted by this document and the DFS, contains the entire agreement between the parties hereto.  Each party acknowledges that, except as expressly stated in this Agreement, that party has not relied on any representation, warranty or undertaking of any kind made by or on behalf of the other party in relation to the subject matter of this Agreement.

19.5 
Further Assurances


Each party, at its own expense and within a reasonable time of being requested by the other party to do so, must do all things and execute all documents which are reasonably necessary to give full effect to this Agreement.

19.6
Governing law and jurisdiction

(a)
This Agreement is governed by and must be construed in accordance with the laws applying in the State of Victoria. 

(b)
The parties submit to the non-exclusive jurisdiction of the Courts of Victoria and the Commonwealth of Australia in respect of all matters or things arising out of this Agreement.

19.7
Legal costs

Each party must pay its own legal costs of and incidental to the preparation and completion of this Agreement.

19.8
No merger

A term or condition of, or act done in connection with, this Agreement does not operate as a merger of any of the rights or remedies of the parties under this Agreement and those rights and remedies continue unchanged.  Each term of this Agreement that has not been carried into effect at the termination of this Agreement survives the termination.

19.9
No variation

This Agreement may not be modified, amended, added to or otherwise varied except by a document in writing signed by each of the parties.

19.10
No waiver
(a)
Failure by either party to insist upon the performance by the other party of any one or more of the terms and conditions hereof or to exercise any power or right conferred on that party by this Agreement shall not be deemed to be a waiver of any rights or remedies that a party may have and shall not be deemed a waiver of any prior or subsequent breach or default.

(b)
No provision of this Agreement shall be deemed to have been waived unless such waiver shall be in writing and signed by the person being or purporting to be a director, manager, secretary or other officer or authorised person of the party giving notice on that party's behalf.

19.11
Notices

Any notice or other communication to or by a party to this Agreement:

(a)
may be given by personal service, post, facsimile or email;

(b)
must be in writing, legible and in English addressed as shown below:

(i)
If to the ESCO:

Address:


Facsimile:


(ii)
If to the Customer:

Address:


Facsimile:



or to any other address last notified by the party to the sender by notice given in accordance with this clause;

(c)
in the case of a corporation, must be signed by an officer or under the common seal of the sender;

(d)
is deemed to be given by the sender and received by the addressee:

(i)
if delivered in person, at the time of delivery to the addressee;

(ii)
if posted, two business days (or six, if addressed outside Australia) after the date of posting to the addressee whether delivered or not; or

(ii) if sent by facsimile transmission, at the time shown on the transmission report by the machine from which the facsimile was sent which indicates that the facsimile was sent in its entirety and in legible form to the facsimile number of the addressee notified for the purposes of this clause, or
(iii) if sent by email at the time shown on the email as received by computer system of the addressee. 

but if the delivery or receipt is on a day which is not a business day or is after 5.00 PM (addressee's time) it is deemed to have been received at 9.00 am on the next business day.

19.12
Relationship between the parties


The relationship between the parties to this Agreement is one of independent contractors and nothing in this Agreement or any arrangement made between the parties shall constitute either party as an employee, agent or partner of the other party nor shall either party represent that it has any power, right or authority to bind the other party to any obligation or liability or to assume or create any obligation or liability on behalf of the other party.
19.13
Stamp duty


All stamp duty (including fines and penalties, if any) payable in respect of this Agreement or any instrument created in connection with it must be borne by the Customer, except where the ESCO is at fault.  The Customer undertakes to keep the ESCO indemnified against all liability relating to the stamp duty, fines and penalties.
19.14
Compliance with Law
The parties shall at all times comply with the statutory requirements. Without limitation to the foregoing, the ESCO must comply with the provisions set out in Schedule 6.
19.15
Severability

In the event of any clause or part of a clause of this Agreement being invalid, illegal, unlawful or otherwise being incapable of enforcement pursuant to any law, that clause or part of a clause shall be deemed to be severed from this Agreement and shall be of no force and effect but all other clauses and parts of clauses of this Agreement shall nevertheless remain in full force and effect and no clause or part of a clause of this Agreement shall be construed to be dependent upon any other clause or part of a clause unless so expressed herein.

19.16
Goods and Services Tax (GST)

(a)
All prices and fees stated in this Agreement or provided under this Agreement must include GST which may be applicable.

(b)
Every invoice issued must be in the form of a valid GST tax invoice, or be accompanied by a valid GST tax invoice.  No amount is payable under this Agreement until a valid GST tax invoice for the amount is received.

(c)
If there is any abolition or reduction of any tax, duty, excise or statutory charge associated with the GST, or any change in the GST, the consideration payable for the supply must be varied so that the ESCO’s net dollar margin in respect of the supply remains the same.

(d)
If the Customer is required to reimburse the ESCO for any costs or other amount, despite any other provision of this Agreement, the Customer does not have to pay to the ESCO any sum included in that amount for which the ESCO can claim an input tax credit or other like offset.

19.17
Set-Off


If either party claims a sum to be properly payable under this Agreement, it may withhold, deduct or set off the sum claimed against any sum to which the other party is entitled under this Agreement.

19.18
Parties’ representatives
(a)
The Customer may from time to time appoint individuals to exercise delegated Customer’s functions, provided that:

(i) no aspect of any function shall at any one time be the subject of delegation to more than one customer’s representative;

(ii) delegation shall not prevent the customer exercising any function;
(iii) the Customer forthwith gives the ESCO written notice of respectively the appointment, including the Customer’s representative’s name and delegated functions; and the termination of ach appointment; and

(iv) if the ESCO makes a reasonable objection to the appointment of a Customer’s representative, the customer shall terminate the appointment.

(b)
The ESCO shall manage the installation of the EPC Solutions personally or by a competent representative. In that regard:

(i)
matters within an ESCO’s representative’s knowledge (including directions received) shall be deemed to be within the ESCO’s knowledge.

(ii)
the ESCO shall forthwith give the Customer written notice of the representative’s name and any subsequent changes.

(iii)
if the Customer makes a reasonable objection to the appointment of a representative, the ESCO shall terminate the appointment and appoint another representative.

19.19
Ownership of carbon credits

Any carbon credits, carbon offsets or renewable energy certificates that may accrue pursuant to the Commonwealth Government’s carbon pollution reduction scheme or similar emissions trading scheme or any Commonwealth or State renewable energy target scheme as a result of the EPC Solutions works or in connection with the EPC Solutions works and any subsequent measurement and verification process will be wholly owned by the Customer and the ESCO must take all steps necessary to give effect to this result (including signing all necessary documents).

DICTIONARY

In this Agreement, unless the context requires otherwise:

acceptance certificate means the certificate to be issued by the ESCO to the Customer for its execution upon completion of the installation of the EPC Solutions which certificate shall itemise the completion of each task specified in a works specification.

Agreement means the operative provisions of this contract (being clauses 1-19, this Dictionary and Schedules 1-8).
base energy rate(s) means the energy rate(s) set out in the DFS and in Schedule 4 for each energy source used at the premises during the base year energy period.
base year energy means the twelve (12) month period of consumption (expressed in units such as kilowatt hours of electricity, megajoules of natural gas, pounds of steam and litres of oil) of each energy source used at the premises as set out in the DFS, and as modified from time to time in accordance with Clause 8.

BPG-MPV means the AEPCA Best Practice Guide to Measurement and Verification of Energy Savings as set out in Annexure 1.
commencement date means the agreed date of contract commencement, as specified in Schedule 1.

completion means the date of the acceptance certificate (unless the Customer gives notice under clause 4.1(b)(ii) in which case the date shall be the date of any acceptance certificate which the Customer signs and returns);

consequential loss means loss of profit, loss of revenue, loss of business opportunity, loss of reputation, economic loss, loss of contract, business interruption, loss of production, production stoppage, loss of data or indirect or consequential loss or damage.
contractual completion date means the date specified in Schedule 1 on or before which completion must occur.
core business means the [insert description] undertaken by the Customer at the premises.

defects liability period means the period which:

(a) commences on the date of completion; and

(b) continues for a period of 12 months, subject to clause 4.6
deficiencies means defects or omissions, or any other non compliance with this Agreement..

DFS means the document prepared by the ESCO dated [

]and attached at Annexure 2
DFS fee means any fee payable by the Customer to the ESCO as set out in Schedule 1.
energy cost savings means the reduction in costs associated with the EPC Solutions at a premises in a guarantee year determined on the basis of the base energy rates;
EPC Solutions means the energy conservation measures (including energy, water and other associated utility cost savings) specified in a works specification the subject of an instruction under Clause 2.2 or approval under Clause 3.2, consisting of the installation of equipment and the development and implementation of procedures.

EPC Solutions works means the work undertaken by the ESCO to install the EPC Solutions; 

EPC Solutions  works contract sum means the total cost of performing the EPC Solutions works as agreed by the Customer as part of the works specification and specified in Schedule 1. If there are changes to the works specification subsequent to the execution of this Agreement, the price specified in the agreed works specification shall supersede the price specified in Schedule 1, to the extent that they are different;
EPC Solutions works security means security in the amount calculated as set out in Schedule 1
energy consumption means the consumption of an energy source.
energy savings means the reduction in energy consumption of each energy source used at the premises during the performance guarantee period which result from the work undertaken by the ESCO to install the EPC Solutions.  The reduction in energy consumption for each energy source during each guarantee year must be calculated as follows:

total energy consumption of that energy source during the base year energy period less actual energy consumption of each energy source during that guarantee year.

energy source means electricity, natural gas propane, fuel oil, coal or water.

equipment means all items of equipment specified in a works specification.

foreseeable changes means a change of which the ESCO was aware before the date of this Agreement, or which an ESCO exercising good industry practice should reasonably have been aware of or catered or allowed for having regard to the nature of the premises, the Customer, the core business and the future developments..

future developments means possible changes to or impacting the premises after the date of this Agreement, as identified by the Customer as part of the Request for Proposals.
good industry practice means standard of skill and care to be expected or an experienced, professional service provider regularly undertaking work and services of the same or similar scope and complexity as this Agreement.
guaranteed energy savings means the sum of the reduction in consumption of each energy source used at the premises during each guarantee year as specified in Schedule 1, or such sum as amended by the ESCO in accordance with Clause 8 for each of the EPC Solutions.

guaranteed energy cost savings means agreed upon guaranteed energy savings multiplied by the base energy rates as specified in Schedule 4..

guarantee year means any period of one year beginning on the performance guarantee commencement date or on any anniversary of that date during the performance guarantee period.
installation period means the period during which the EPC Solutions are installed by the ESCO at the premises.

latent conditions are physical conditions on the premises or its near surroundings, including artificial things but excluding weather conditions or physical conditions which are a consequence of weather conditions, which differ materially from the physical conditions which the ESCO anticipated or which should reasonably have been anticipated by a competent ESCO exercising good industry practice at the time of the ESCO’s tender and which would affect the completion of the installation if the ESCO had inspected:

(a)
all information made available in writing by the Customer to the ESCO for the purpose of  tendering;

(b)
all information relevant to the risks, contingencies and other circumstances having an effect on the tender and obtainable by the making of reasonable enquiries; and

(c)
the premises and its surroundings.
liability exceptions means claims in respect of death or personal injury ;

liquidated damages rate means the rate specified in Schedule 1;
maintenance services means, where Clause 5.7 applies, those services to be provided by the ESCO (including provisions for emergency repairs) as set out in Schedule 3.
maintenance services fee means:

(a)
the amount set out in Schedule 1; or

(b)
an amount specified by the ESCO relating to the provision of maintenance services for additional EPC Solutions.

measurement and verification fee means the ESCO’s fee for performing measurement and verification activities under the Agreement and is the amount set out in Schedule 1.

OHS Legislation means all statutes, regulations and other legislation in Victoria in respect of occupational health and safety including the Occupational Health and Safety Act 2004 (Vic) and the Occupational Health and Safety Regulations 2007 (Vic) and all other regulations made under the Occupational Health and Safety Act 2004 (Vic)..

performance guarantee commencement date shall have the meaning given in Clause 4.3 of this Agreement. Performance guarantee period means the period of years set out in Schedule 1, commencing on the performance guarantee commencement date.

performance guarantee security means security in the amount set out in Schedule 1.
premises mean the property of the Customer inclusive of the existing equipment and systems on the property as set out in Schedule 1, and where more than one property is specified in Schedule 1, the terms and conditions of this Agreement shall apply to each property jointly and severally.

procedures means all systems and procedures to be implemented by the Customer at the premises, including energy efficient methods of operating equipment and other energy efficient operational procedures, as described in a works specification.

project means the design, installation, implementation, operation and measurement and verification of the EPC Solutions by the ESCO in accordance with this Agreement.
security means either:
(a)
a cash deposit; or
(b)
an unconditional undertaking for the relevant period specified in clause 7A issued by an Australian trading bank acceptable to the Customer’s Representative.

site conditions means the physical and artificial conditions and characteristics of, under, over, near and adjacent to the premises, including:

a)
disposal, handling and storage of material;

b)
matters affecting transportation and access;

c)
existing utilities and services, above or below ground level and the location of all facilities with which such systems and services are connected;

d)
physical conditions above, upon and below the site including weather conditions;

e)
all known asbestos;

f)
known contamination of any kind; 

g)
equipment and facilities needed preliminary to, and during the performance of the works; and

h)
all other matters which may in any way affect the performance of the ESCO under the EPC,

but does not include latent conditions;

statutory requirements means the laws relating to the EPC Solutions, the equipment, the premises, or the work under the Agreement (including without limitation the current Building Code of Australia, the Victorian Code of Practice for the Construction Industry and the current relevant Australian Standards), or the lawful requirements of any authority having jurisdiction over the EPC Solutions, the equipment, the premises or the work under the Agreement.

to specification means in accordance with the manufacturer's recommended maintenance procedures and the terms of any other operation or maintenance manuals or specifications provided to the Customer by the ESCO under Clause 4.2(a).

works specification means the scope of works submitted to the Customer by the ESCO for the design and installation of EPC Solutions, which is consistent with the DFS (unless otherwise agreed by the Customer):

:

(a)
sets out the tasks involved (and a timetable for completing them) in relation to the design and installation of the EPC Solutions;

(b)
specifies the EPC Solutions works contract sum, broken down into a schedule of progress claims corresponding to the tasks relating to the installation of the EPC Solutions;

(c)
in the case of additional EPC Solutions, specifies the works specification fee for the additional EPC Solutions; 

(d)
specifies the guaranteed energy savings for the nsEPC Solutions, as identified in the DFS or pursuant to Clause 3.1(a);

(e)
includes any other information the ESCO considers necessary, including plans, specifications, engineering designs and drawings relating to the proposed facility upgrade;

(f)
includes a listing and description of the equipment that needs to be upgraded or replaced;

(g)
includes a detailed listing of all maintenance programmes, training programmes and schedules for the equipment; and

(h)
includes a detailed list of criteria prepared by the Customer to control and define performance of the works by the ESCO, as specified in the Request for Proposals.

works specification fee means the ESCO’s fee for the preparation of a works specification for the installation of the EPC Solutions pursuant to Clause 2 or additional EPC Solutions pursuant to Clause 3, provided that the fee charged for the preparation of a works specification for the installation of additional EPC Solutions shall be limited to ten percent (10%) of the project cost of any such additional EPC Solutions.
EXECUTED AS AN AGREEMENT
SIGNED for and on behalf of
)

<Insert name of service provider>
)

in the presence of:
)


)


)

____________________________________
)
____________________________________

Signature of Witness
)
Signature of Authorised Representative


)


)

____________________________________
)
____________________________________

Name of Witness (please print)
)
Name of Authorised Representative


)


)

____________________________________
)

Address and Occupation of Witness

)

SIGNED for and on behalf of 
)

THE STATE OF VICTORIA 
)
as represented by 
)

<Insert name of Department/Agency>
)
in the presence of:
)


)


)

____________________________________
)
____________________________________

Signature of Witness
)
Signature of Authorised Representative


)


)

____________________________________
)
____________________________________

Name of Witness (please print)
)
Name of Authorised Representative


)


)

____________________________________
)

Address and Occupation of Witness

)

SCHEDULE 1

1.
PREMISES

(a)
Address: 
(b)
Use of premises: 
2.
COMMENCEMENT DATE
3.
CONTRACTUAL COMPLETION DATE

4.
DFS FEE
5.
EPC SOLUTIONS WORKS CONTRACT SUM
6.
PERFORMANCE GUARANTEE PERIOD
7.
MEASUREMENT AND VERIFICATION FEE

8.
INTEREST RATE


The interest rate will be the rate for the time being fixed under section 2 of the Penalty Interest Rates Act 1983 (Vic)
9.
MAINTENANCE SERVICES FEE
10.
MAINTENANCE SERVICES FEE ANNUAL ADJUSTMENT PERCENTAGE

11.
APPROVED SUBCONTRACTORS

12.
WARRANTY PERIOD

13.
INSURANCE REQUIREMENTS


The ESCO

(a)
(i)
Public and Product Liability


$[insert amount]

(ii)
Property (being
Industrial Special Risk 
& Business Interruption




$[insert amount]
(iii)
Statutory Workers Compensation

(b)
 (i)
Professional Indemnity




$[insert amount]
14.
GUARANTEED SAVINGS 
	Guaranteed energy savings

	Contract Year
	Guaranteed energy cost savings ($)
	Peak Electricity (kWh)
	Off-Peak Electricity (kWh)
	Natural Gas (GJ)
	Water

(kL)
	Other Savings

	1
	
	
	
	
	
	

	2
	
	
	
	
	
	

	3
	
	
	
	
	
	

	4
	
	
	
	
	
	

	5
	
	
	
	
	
	

	6
	
	
	
	
	
	

	7
	
	
	
	
	
	


15
LIQUIDATED DAMAGES RATE
16. 
WORKS SPECIFICATION FEE
17. 
SECURITY
(a) EPC Solutions works security shall be [to be agreed on a project by project basis if required] EPC Solutions works contract sum

(b) Performance guarantee security shall be [to be agreed on a project by project basis if required] of the cost of guaranteed energy savings
18. 
TIME PERIOD FOR PROVISION OF WORKS SPECIFICATION TO CUSTOMER
 SCHEDULE 2
Works Specification Scope Requirements
Example only - to be agreed by the parties in the Works Specification
The ESCO must ensure the works specification includes the following matters as a minimum: 
1. Budget

Provide a detailed budget for the completion of the EPC Solutions works including specification of the EPC Solutions works contract sum.
2. Target Dates for Program Milestones

Provide a detailed program for EPC Solutions works.

3. Process for the Customer Review of Design as Developed Through Various Design Milestones

Describe the process for final design review by Customer (including documentation to be reviewed and timing of each review process).

4. Identification and Approval by the Customer of Various Supply/Trade Contractors

The ESCO is to identify for approval by Customer specialised firms to supply and install the systems and demonstrate that proposed firms have undertaken projects of a similar size and complexity.  Client references should be provided if required.

5. Matters Requiring Completion Before Completion of the Works Specification:

(a) Extent of Design Development:  The ESCO is to advise on the approximate percentage completion of design development.

(a) Approvals Obtained:  ESCO to obtain all applicable authority approvals necessary for works.

(b) Authority requirements investigated:  ESCO to investigate and report on all relevant authority requirements (including Fire Services Authority).

(c) Relevant Third Party Consents Obtained:  ESCO to investigate need for and obtain all necessary consents from third parties to allow implementation of works.

6. Requirements for ESCO's Investigation and Reporting on Various Issues Relevant to completion of the Works Specification

The ESCO is to investigate and report on all issues relevant to completion of the works specification including with respect to the proposed EPC Solutions works:

· any impact on architectural intellectual property and moral rights;

· any impact of the proposed works on fire and emergency backup services;

· any impact on control strategies affecting existing and future, proposed chillers located in Central Plant;

· other control strategies across the premises; and

· integration of software with existing systems to ensure software licences remain valid.

7. Deliverables Required from ESCO Prior to the Customer's Acceptance of Works Specification

The Customer requires the ESCO to provide (as part of the works specification) the following deliverables, which must be provided before the Customer accepts any works specification:

(a) Site Access and Management Plan – Detailed site access and management plan addressing requirements for site induction, location of and restrictions on access, restrictions on particular types of equipment, and work practices, site security and safety, protection of public (including signage, fencing, barricades, etc)

(d) Equipment Suppliers and Equipment Warranty Terms - A list of all suppliers of equipment the ESCO proposes to engage together with the copies of warranties that will be provided by those suppliers in connection with the equipment they will supply.

(e) Insurance – Proposals for all insurance required to be held by ESCO in connection with the works (including insurer, terms, extent of cover).

(f) Subcontractors – List of all proposed subcontractors (including key personnel and contact details).

(g) Approvals – Copies of all approvals and correspondence with Authorities relating to the works.

(h) Measurement and Verification Plan – see Annexure 1.

SCHEDULE 3
Agreed EPC Solutions Works Parameters
Example only - to be agreed by the parties in the Works Specification
The works specification and works must satisfy and comply with the following requirements:

8. Completion of the EPC Solutions works
The Customer requires the EPC Solutions works to be completed by the ESCO by the contractual completion date.
9. Operation and Maintenance

The Customer requires the EPC Solutions works implemented by the ESCO to have the following effects on operation and maintenance at the premises:

(a) integration with existing equipment and suppliers requirements;
(b) ease of supportability and maintainability of systems, equipment and fittings;
(c) availability of spare parts;
(d) improved life cycle of controlled plant;

The ESCO is to provide guidance and assistance to the Customer in relation to the proposed savings in operation and maintenance by negotiations with current operations and maintenance service providers.

10. –Site Issues

A detailed site plan in respect of the carrying out and completion of the EPC Solutions works including the following:

Access:  Access to the premises must be coordinated with the Customer and may not be available to all areas of the premises at particular times.  The ESCO is to keep the level of visibility (personnel, equipment and work) on the premises to a minimum, in particular where it directly impacts on tenants or members of the public.

Use of Areas:  Preference must be given to the Customer for the use of any areas (eg loading dock) or equipment in the operation of the premises.

ESCO's Personnel:  The Customer must be kept fully informed at all times of the names of the ESCO's personnel and their locations within the premises where they are working.

11. Optional Works Obligations

The Customer may require the ESCO to assume additional optional EPC Solutions works obligations, which will be considered during development of the works specification.  These optional works obligations may relate to:

(i) site identification

(i) adjoining property access

(ii) site security

(iii) dilapidation investigation

(iv) Customer ESCO obligations

(v) training

The ESCO is to specify in the works specification whether it proposes these works obligations shall apply to the EPC Solutions works.

12. Maintenance

Maintenance Services - The Customer requires maintenance services to be provided by the ESCO to comply with the following:

(i) all statutory requirements; and

(ii) existing asset management strategies as implemented by the Customer.

13. Reporting

EPC Solutions Works Reporting - The ESCO is required to report to the Customer during the carrying out of the EPC Solutions works, to comply with the following:

Form:

Status (historical and future)
Frequency:
Weekly
Content:
Report on the progress of installing EPC Solutions works
Measurement and Verification Reporting - The ESCO is required to report to the Customer annually the energy and water savings achieved as a result of the EPC Solutions works.
14. Meetings

Meetings - The Customer requires the ESCO to arrange and hold meetings during the carrying out of the EPC Solutions works, which comply with the following:

Permitted Attendees:

ESCO and sub-contractor staff and others as agreed with the Customer
Frequency:


Weekly or as agreed with the Customer
Matters to be Discussed:
Works program, installation progress, measurement and verification issues, stakeholder communication, and other issues as agreed with the Customer.
15. Other Works Requirements

a) The ESCO is to provide consistent labelling of all new and modified equipment.
b) The ESCO is to provide a report for the testing and commissioning of the equipment installed or modified.

c) The ESCO is to provide (three sets) or update existing operating and maintenance manuals for the project, including at a minimum, functional specification, technical brochures of all equipment, fault-finding literature, drawings and commissioning data.

d) The ESCO is to provide details of additional maintenance costs generated by implementation of the works that are not covered under the current maintenance arrangements. 

e) Changes to existing operations and maintenance procedures that form part of the performance guarantee are to be specified by the ESCO and achieved with third party contractors.

SCHEDULE 4

BASE ENERGY RATES
Electricity Rates

<Insert table of electricity rates for each site>
Gas Rates

<Insert table of water rates for each site>

Water Rates

<Insert table of water rates for each site>

SCHEDULE 5

TYPICAL ADJUSTMENT FACTORS AFFECTING BASE YEAR ENERGY
(a)
The size, construction, condition and state of repair of the premises;

(b)
the use of the premises, including the hours and level of occupancy of the premises and the number of employees of the Customer employed on the premises;

(c)
the lighting, temperature, humidification and ventilation levels of the premises and any operational procedures in relation to these;

(d)
the heating and air conditioning equipment and other energy-consuming equipment at the premises, and the general level of repair and efficiency of this equipment;

(e)
weather conditions which are unusual, atypical or extreme, relative to those weather conditions recorded in the DFS for the base year;  and

(f)
any failure by the Customer to observe its obligations under this Agreement and, particularly, under Clause 8.4.

SCHEDULE 6
Compliance with Law
In performing its obligations under this Agreement, the ESCO must comply with the following (without limiting any of its other obligations under this Agreement):

1
Employment policy

(a) The ESCO shall not be in breach of the Equal Opportunity for Women in the Workplace Act 1999 (Cth), the Equal Opportunity Act 1995 (Vic) or the Disability Discrimination Act 1992 (Cth) during the Term.

(b) The ESCO and any person engaged in the provision of the Services shall not:

(i) engage in unethical work practices; or

(ii) engage employees or sub-contracted workers upon terms and conditions which do not  meet industry standards generally applicable in Victoria.  

(c) Where a federal industrial award may apply to the capacity in which an employee is engaged by the ESCO, or by a sub-contractor, in the provision of the Services, the rates of pay and conditions on which that employee is engaged shall be no less beneficial to the employee than the rates and conditions under that award.

2
Ethical Purchasing Policy

2.1
Without limiting or derogating from the ESCO’s obligation to comply with any Law, the ESCO must satisfy the Ethical Employment Standard at all times during the Term.

2.2
The Customer may make an Adverse Assessment if, at any time during the term of the Agreement:

(a)
a court, tribunal, commission or board makes a finding of serious breach of an Applicable Industrial Instrument against the ESCO or convicts the ESCO of  a serious offence under Applicable Legislation; or

(b)
a court, tribunal, commission or board makes a finding of a breach of an Applicable Industrial Instrument against the ESCO or convicts the ESCO of an offence under Applicable Legislation that is part of a pattern of repeated or ongoing breaches or offences; or

(c)
the ESCO fails to meet its disclosure obligations under paragraph 2.3.

2.3
The ESCO must, on request by the Customer and within the time period required by the Customer in writing (which must not be less than 30 days) provide an up-to-date Ethical Employment Statement setting out Full Details of:

(a)
any adverse finding against the ESCO by a court, tribunal, commission or board in respect of a breach of an Applicable Industrial Instrument;

(b)
any conviction by a court, tribunal, commission or board of an offence committed by the ESCO under Applicable Legislation; and

(c)
any proceeding or prosecution against the ESCO in respect of a breach of an Applicable Industrial Instrument or an offence under Applicable Legislation instituted since the Commencement Date that has not previously been disclosed to the Customer.

The up-to-date Ethical Employment Statement may, at the option of the Service Provider, also include details of remedial measures implemented to ensure future compliance with Applicable Industrial Instruments and Legislation.

2.4
The parties acknowledge and agree that:

(a)
if this Agreement is terminated pursuant to paragraph 2.9, the ESCO’s name and details (including its Australian Business Number) will be included in the Ethical Employment Reference Register for a period of 24 months from the date that termination takes effect;

(b)
the Victorian Government departments will access the Ethical Employment Reference Register for the purpose of applying the Ethical Purchasing Policy; and

(c)
the inclusion of any details in the Ethical Employment Reference Register is one factor in the assessment process of whether a tenderer satisfies the Ethical Employment Standard, and will not automatically exclude the ESCO from participation in future tender processes.

2.5
In connection with the requirements of the Ethical Purchasing Policy, the ESCO will:

(a)
permit an accountant or auditor on behalf of the Customer from time to time during ordinary business hours and upon reasonable notice, to inspect and verify all records maintained by the ESCO for the purposes of this Agreement; and

(b)
give such accountant or auditor all reasonable assistance to facilitate the conduct of such audit or inspection.  

2.6
The confidentiality obligations of the parties shall not extend to:

(a)
information already in the public domain other than due to a breach of this Agreement;

(b)
any disclosure required by Law;

(c)
any disclosure reasonably required in order to comply with a request for information made by the Auditor-General of Victoria; or

(d)
information reasonably required in order to publish appropriate and comprehensive performance data relating to the provision of the Services under this Agreement.

2.7
Notwithstanding any other obligation in this Agreement, the ESCO acknowledges that the Customer (or such other Victorian Government department as may be charged with the responsibility of monitoring compliance with the Ethical Purchasing Policy from time to time) may publish (whether on the internet or otherwise) the name of the ESCO and the value of the Services to be provided under this Agreement, together with the conditions of this Agreement generally.

2.8
If at any time during the term of the Agreement, the Customer notifies the ESCO in writing that it has made an Adverse Assessment pursuant to paragraph 2.2, the ESCO must, within 14 days of receipt of such notice, or such longer period agreed by the Customer, provide a statutory declaration from a director or company secretary of the ESCO, setting out:

(a)
any additional information that in the opinion of the ESCO is relevant to the Adverse Assessment, including the ESCO’s grounds for any objection to the Adverse Assessment;

(b)
details of any information on which the Adverse Assessment is based that in the opinion of the ESCO is incorrect, incomplete or otherwise unfairly prejudicial to the ESCO; and

(c)
any existing or planned remedial measures that the ESCO has taken or will be taking to prevent a breach or offence similar to the breach or offence on which the Adverse Assessment is based from recurring.

2.9
Following receipt of the statutory declaration or expiration of the period described in paragraph 2.8, whichever comes first, the Customer may, in its discretion, do one or more of the following:

(a)
request the ESCO show cause as to why this Agreement should not be suspended or terminated with effect from 14 days; and/or

(b)
suspend the operation of this Agreement for a specified period of up to six months with 14 days notice; and/or

(c)
terminate this Agreement with 14 days notice.

2.10
In exercising its discretion under paragraph 2.9, the Customer will take into consideration:

(a)
whether the ESCO has taken or will take measures that, in the reasonable opinion of the Customer, are commensurate with the breach or the offence on which the Adverse Assessment is based and can be reasonably expected to prevent such breach or offence from recurring; or

(b)
whether the Customer is otherwise satisfied that the ESCO has shown good cause why the Agreement should not be suspended or terminated.

2.11
The remedies under paragraph 2.9 are in addition to and do not limit any other rights or remedies of the Customer under this Agreement or otherwise at Law.

2.12 In this paragraph 2:

Adverse Assessment means an assessment by the Customer pursuant to the Ethical Purchasing Policy that, in the opinion of the Customer, the ESCO does not satisfy the Ethical Employment Standard. 

Applicable Industrial Instruments means an Award or Enterprise Agreement that specifically applies to the employees of the ESCO and is binding on the Service Provider.

Applicable Industrial Instruments and Legislation means all Applicable Industrial Instruments and all Applicable Legislation.

Applicable Legislation means:

Federal Awards (Uniform System) Act 2003 (Vic);

Outworkers (Improved Protection) Act 2003 (Vic);

Dangerous Goods Act 1985 (Vic);

Equipment (Public Safety) Act 1994 (Vic);

Occupational Health and Safety Act 2004 (Vic);

Workplace Relations Act 1996 (Cth);

Long Service Leave Act 1992 (Vic);

equivalent legislation in States and Territories other than Victoria; and

any other legislation designated by the Victorian Government as Applicable Legislation under the Ethical Purchasing Policy from time to time.

Award means any award of the Australian Industrial Relations Commission or any tribunal empowered to make industrial awards for Victorian employees or employees in any other State or Territory.
Enterprise Agreement means any certified Agreement of the Australian Industrial Relations Commission or State industrial department.

Ethical Employment Reference Register has the meaning given to that term in the Ethical Purchasing Policy.

Ethical Employment Standard means, in the context of this Agreement, the requirement for the ESCO to demonstrate, to the reasonable satisfaction of the Customer, and in accordance with the requirements of the Ethical Purchasing Policy, that the ESCO has, and will continue during the term of the Agreement, to meet its obligations to its employees under Applicable Industrial Instruments and Legislation.

Ethical Employment Statement has the meaning given to that term in the Ethical Purchasing Policy.

Ethical Purchasing Policy means the Victorian Government’s Ethical Purchasing Policy supporting fair and safe workplaces, which is published by the Victorian Government, as amended from time to time.

Full details means details of:

(a)
the nature of the breach or offence or alleged breach or offence;

(b)
any conviction recorded or adverse finding made in respect of the breach or offence;

(c)
any penalty or orders imposed by a court, tribunal, commission or board in respect of the breach or offence and the maximum penalty that could have been imposed under the Applicable Industrial Instruments and Legislation;

(d)
the name of the court, tribunal, commission or board, the State or Territory in which the proceeding or prosecution is brought, the date on which the proceeding or prosecution was commenced and the number or description assigned to the proceeding or prosecution by the court, tribunal, commission or board;

(e)
the name of the entity against which the finding or conviction was made or the proceeding or prosecution was initiated;

(f)
this Agreement; and

(g)
any further information regarding the matters set out in paragraphs (a) – (f) above that may be requested by the Customer.
3
VIPP compliance

3.1
The ESCO acknowledges that:

(a)
information contained in the VIPP Statement (Implementation Plan if applicable) and information regarding the ESCO’s compliance with the VIPP may be provided to the Department for inclusion on the register; and

(b)
such information will be made available to departments and agencies of the Victorian Government for the purposes of reporting under the requirements of the VIPP Act 2003.

3.2
The Department will monitor the ESCO’s compliance with the VIPP Statement (Implementation Plan if applicable), measured against the VIPP outcomes set out in Schedule 7.  The ESCO acknowledges that to facilitate this monitoring process, an auditor or other nominated representative of the Department will be entitled to have access to, and to obtain information from, the ESCO’s records and staff, and the ESCO hereby authorises the Department to obtain information from the persons, firms or corporations nominated in Schedule 7 as to the ESCO’s compliance with the VIPP.  In assessing the ESCO’s compliance with the VIPP, the Department auditor or other representative will exercise his or her reasonable discretion, and will take into account any issue raised by the ESCO which fairly represents a cause of failure to comply with the VIPP that is beyond the Service Provider’s reasonable control.

3.3
In this paragraph 3:

Department means the Department of Innovation, Industry and Regional Development or such other department of the Victorian government as may be responsible for monitoring compliance with the VIPP from time to time.

VIPP means the Victorian Industry Participation Policy issued by the Victorian government, as amended from time to time.

VIPP Statement means the statement submitted by the ESCO to the Department in connection with the tender evaluation process conducted prior to the entry into this Agreement.

VIPP Implementation Plan means the plan submitted with the VIPP Statement, where applicable, by the ESCO to the Department in connection with the tender evaluation process conducted prior to the entry into this agreement.

SCHEDULE 7

VIPP Compliance Matrix

	Benefit
	Outcome
	Measure

	
	
	

	
	
	

	
	
	


SCHEDULE 8

Expert Determination Rules

1.
The parties acknowledge that their objective is to have the dispute resolved in the most efficient manner possible and authorise the expert to mandate an expedited dispute resolution process appropriate for the dispute than may include provision of written submissions, conferences and a form of hearing, as the expert considers appropriate.

2.
Liability for the costs of the parties relevant to the dispute shall be determined by the expert with the principle that costs follow the event and, failing determination, shall be shared equally by the parties.

3.
The expert will act as an expert and not an arbitrator and may make a decision from his or her own knowledge and expertise.

4.
The expert must make his or her determination in relation to the dispute within ten business days of the conclusion of the last of the step in the dispute resolution process as mandated by the expert. 
ANNEXURE 1

Measurement and Verification Plan

Methodology for Measuring and Verifying Energy Savings

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


Summary of M&V Plans

The preparation of an M&V Plan is the single most important M&V activity in an energy savings project.  It is central to proper savings determination, and is the basis of verification.  A plan is essential to assure the transparency of processes and the quality and credibility of achieved outcomes.

The objectives and constraints of the project and EPC Solutions have a major influence on the preparation of the M&V Plan, as does the nature of the premises’ usage patterns.  Consideration of the amount of variation in energy patterns and the estimated impact of the EPC Solutions will help to establish the amount of effort needed to determine energy savings.  The plan may include a single M&V Option that addresses all the EPC Solutions installed at a single premises or it may include several M&V Options to address multiple EPC Solutions.

An M&V Plan should be prepared during the project feasibility and definition stage as soon as the estimated savings of EPC Solutions are known sufficiently to define M&V requirements.  The EPC Solutions should not be finalised until it has been established that there is a feasible and practical way of measuring and verifying the expected savings outcomes.

An M&V Plan should include much of the following:

· description of EPC Solutions and intended results

· identification of the “measurement boundary“

· documentation of the premises’s base year conditions and energy data

· identification of any planned changes to conditions of the base year

· identification of the post-retrofit period

· the set of conditions to which all energy measurements will be adjusted

· specification of M&V Options

· specification of data analysis

· procedures, algorithms and assumptions

· details of metering and method of dealing with missing/erroneous data

· for Option A, details of any stipulated parameters

· for Option D, details of simulation software

· quality assurance procedures

· expected accuracy of measurements, data capture and analysis

· documentation and data available for another party to verify reported savings

· methods for making relevant base year energy adjustments for unforeseen changes

· budget and resource requirements
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